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THE COURT: Good morning. 	So, I know we have a 

few things to go through. 

First of all, just a quick question. 	I received 

yesterday from one of the Attorneys General, a copy of a 

confidentiality stipulation that seemed to be signed by 

everybody, but I am not sure Mr. Reilly -- did you sign off 

on this? 

MR. REILLY: No. 

THE COURT: Are you aware of this confidentiality 

agreement? 

MR. REILLY: Generally. 	Yes, we are aware of 

that. It was going to be presented. 

THE COURT: Do you have any problem with it? 

MR. REILLY: No. 

THE COURT: How come you didn't sign on to it? 

MR. REILLY: I wasn't asked. 

MR. STRONG: Gregory Strong from the Delaware 

Department of Justice. 

I sent that to you so I can address this issue. 

There was a Protective Order that was entered earlier in 

this matter that involved the Steering Committee, Bank of 

New York and Institutional Investors. 

There were certain terms in that Protective Order 

that the State Attorneys General couldn't agree to by virtue 

of regulatory authority, and we are simply asking that this 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NK 



4 

PROCEEDINGS 

agreement cover our offices and be entered, in addition to 

the original agreement that was struck between the parties 

at the table. 

THE COURT: I don't really have a problem. 	I just 

wondered when I was looking at it, why you -- did you have a 

problem? 

MR. REILLY: No, I haven't had a problem. We have 

got, our on behalf of the Intervenors, we have our 

Protective Order in place that the Court entered. We are 

satisfied with it. The D.A. could not do that because of 

the reasons Mr. Strong described. 

We have no objection to it. 

THE COURT: Fine. I signed it last night. We will 

e-file that. 

MR. REILLY: Thank you. 

THE COURT: That was the easy thing. 

So, how do you want to start this morning? 

MR. REILLY: First of all, I would like to 

introduce Derek Loeser, with the firm of Keller Rohrback. 

He is a member of the Steering Committee, has been a member 

of the Steering Committee. 

He will be arguing the second issue today, which is 

the fiduciary compensation issue, and Mr. Loeser represents 

Federal Home Loan Banks of Boston, Indianapolis and Chicago. 

I will then proceed, if your Honor allows, to raise 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NK 



5 

PROCEEDINGS 

the Institutional Investors' settlement communication issues 

which we can complete, and then move to the fiduciary 

exception after we have done that. 

THE COURT: Okay. Do you want to start with that? 

MR. REILLY: Yes, sure. 

So, your Honor, the Court has thus far, and through 

discussions and frankly, it's unclear whether the Trustee 

agreed to provide us the information they provided on 

settlement communications, whether the Court ordered it, but 

their position is they voluntarily turned it over. 

Whatever it is, we have now gotten -- this is a 

chart that shows basically the three parties, Bank of New 

York as Trustee, Bank of America as Issuer, and the 

Institutional Investors -- these three settlement components 

here. 

We have received the settlement communications 

between the Bank of New York Mellon as Trustee, and Bank of 

America, Countrywide, and we have received the settlement 

communications amongst the three settlement proponents, so 

Bank of New York Mellon and Institutional Investors. That's 

what we have done two or three months ago. 

What we do not have is the Trustees' communications 

with the Institutional Investors between Mr. Ingber's firm 

and Miss Patrick. We don't have those. What we do not 

have, the Institutional Investors and Bank of America. 
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THE COURT: So, what kind of information have you 

gotten from -- what have you received that's been helpful or 

not helpful or something else? 

MR. REILLY: Thank you. That's exactly what I 

intend to do. 

What I think the Court, I hope appreciates from the 

Steering Committee's position, is that the questions that, 

the fundamental questions in the case are, is this 8.5 

billion number a reasonable number? 	Is it a fair number? 

How was it reached? 	How did we get there? 

And, I can tell you right now, that from everything 

we have gotten so far that we have been through, and I think 

we are been through it all, we still don't know. 

There is not a single reference to the number in 

the information that we got. 	We don't know when it was 

reached, we don't know how it was reached, we don't know who 

proposed it, we don't know what numbers were proposed above 

it or what numbers were proposed below it. 

From our perspective if there are references in 

there to that, it doesn't clarify the fundamental question 

of how did the -- what we view as a pennies on the dollar 

discount -- result from these negotiations. 

So, that's point one. 

However, the concern is that the Steering Committee 

has, and I think that the list of 52, and as the Court may 
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know we have, I believe in the list of Intervenors there 

is 20 of those are AIG individual entities and those 

Intervenors include the Attorneys General who are, by the 

way, joining us on this motion today and/or else are joining 

Mr. Loeser on the fiduciary exception motion. 

Then, we have additional 62 entities, who are 

parties that have reserved their right in, and seek more 

information, pursuant to the procedure this Court enters. 

In terms of sheer numbers, it covers the 22 that apparently 

are the Institutional Investors on this side. 

For ease of reference today, I want to refer to 

those Institutional Investors as "inside Institutional 

Investors" meaning they were inside the communications and 

settlement communications. 

THE COURT: 	Reminds me of what happened last time 

when you got upset that they were calling you inside. 

MR. REILLY: I am not trying to upset -- 

THE COURT: I know who they are. 	I know which 

side, where they are sitting. 

MR. REILLY: I appreciate that. 

And, but, being on the outside, here is what we 

know now. 	It is, it appears that the inside Institutional 

Investors carried the ball on the settlement negotiations. 

And, it appears, and these are suppositions, it's not like 

we have a full picture. We have a further insight to what 
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went on. 

It appears inside Institutional Investors, through 

Miss Patrick, carried the ball on the settlement 

negotiations, and it appears that the Trustee took a passive 

role and was merely watching. 

Now, if that's true, then that raises significant 

concerns on the part of the rest of the Investors because 

it's not clear who was representing our interests doing 

that. 

If we can look at slide number one, it has been 

clearly stated by Ms. Patrick that the Institutional 

Investors have never claimed to be acting on behalf of any 

Certificateholders other than themselves. 

So, through the course of those negotiations that 

is a statement that Miss Patrick made in their briefs and, 

in fact, the consequence of that is, we believe, during 

these negotiations between Bank of New York Mellon and the 

insiders Institutional Investors and these discussions 

between Bank of America and the inside Institutional 

Investors, our group was not represented. 

This is a quote from the inside Institutional 

Investors' brief. 	"They have never claimed to be acting on 

behalf of Certificateholders other than themselves and their 

clients." 

The question then becomes who was? We think that 
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was the Trustees' responsibility, but in a passive role, in 

a back seat role. We don't know. 	We can't tell from what 

we have gotten so far. 

We believe that this line of communication, if in 

fact, Ms. Patrick is out taking the lead talking to the Bank 

of America, taking positions and perhaps taking positions 

that are consistent with her Certificateholders, her 

clients, but not ours, and were things pardoned away, were 

things offered that would have benefitted everyone, but as a 

result only benefitted her clients, and was that information 

then communicated to the Certificateholders? 	That's not 

clear to us right now. 

If we can look to the critical question in the case 

which is, these communications are relevant. 	Not they 

would be relevant no matter what, if the settlement was 

presented to the Court. 

Because, this Court is going to ask now, as you 

know, and I have said a number of times, to make some very 

broad findings. This case is about more than the Trustees' 

decision. 

What you will hear Mr. Ingber say repeatedly, it's 

whether we made the right decision. In fact, that's not 

what they are asking for. 	They have included a request 

that the Court find these negotiations were arms length. 

These are again, the proposed final Order and 
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judgement that you are going to have to enter. Arms length 

negotiation -- we need to know whose arms were in those 

negotiations. 

This has placed before this Court the fundamental 

question of, was there any duplicity, was there any 

conflict, was there anything done that the unrepresented 

Intervenors and Certificateholders aren't aware of, didn't 

know about, could have benefitted from, but didn't show up 

in the final agreement? 

They asked the Court to find the negotiations, not 

the Trustees' decision, that's their position, it's just the 

decision -- yes, decision good; no, decision bad. That's 

not what is before this Court. 

The negotiations were focused on the strength and 

weaknesses of the claims. We don't have anything that shows 

us that. 	It appears from some e-mails we have seen, Ms. 

Patrick's firm did the evaluation on the strengths and 

weaknesses, and nothing was done by the Trustee until very 

late in the game when everything was packaged up and they 

were presented, and that's, I think, Mr. Ingber's comment, 

if we can look at slide 2. 

This is, "the Trustee was presented with a 

settlement that involved these 530 trusts," packaged up and 

handed, in fact, that was packaged up and handed over. It 

was by the inside Institutional Investors' counsel -- those 
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communications we don't have between those two. 

The third part of the negotiations placed before 

you and in the proposed final Order, the motion is focused 

on the alternative available for the benefit of all 

Certificateholders -- for the benefit of all 

Certificateholders. We don't know, no idea what benefits 

were presented, what the alternatives were for that. 

They are going to get up and say it's in the 

petition, just read our papers. 	That's like saying in a 

Plaintiff and Defendant's lawsuit, hey, I will tell you what 

happens. What happened here, just read our complaint. We 

don't accept those on their face. We need to be able to 

know did they offer something that this group, 

unrepresented, would have said yes to. 

530. Let me talk about the watching. We now have 

e-mails that were provided through the Order or the 

agreement for them to produce. 

THE COURT: I think they offered to do that. 

MR. REILLY: Okay. 

THE COURT: I didn't issue an Order, so I think 

that was at a conference and I think Miss Patrick said we 

may not have to do it, but we will do it. 

MR. REILLY: Okay, let's treat it that way. 

So, through that process we got e-mails. I will 

show you an e-mail now. There is a man named Jason Kravitt. 
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He works with Mayer Brown. 	He is Trustees' counsel. 	He 

was actively involved, it appears, in the earlier 

discussions about how this thing is going to proceed, and 

who will participate. 

This is an e-mail that he sent, I believe, to Bank 

of America and to the inside Institutional Investors. 

That's why we have it because it's, because it's this triple 

communication group here. 	This is the watching question, 

right. 

So, it's in April 18th, 2011, you will recall that 

it's the middle of June or so when they first come and file 

the petition here with the Court. 

THE COURT: June 29th. 

MR. REILLY: Okay. 	And so, Mr. Kravitt, we are 

fine. 	"We are -- " I presume he means the Trustee -- " 

fine with the 'lawyers talking with lawyers' process." I 

think what that means from seeing it, is that to our 

knowledge, there was never a point where the parties and or 

someone from BlackRock, one of Miss Patrick's clients, and 

someone from Bank of America and someone from Bank of New 

York Mellon, separate from the lawyers got a -- only 

communicated. If they did, I don't know. 

But, it appears that the only people who will have 

knowledge about the communications that were had in 

settlement are the lawyers and, it appears that process was 
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chosen. 

"Provided that Matt", I assume that's Mr. Ingber, 

and/or that Mr. Kravitt "can sit in as well." 	Again, I 

will come back. 

"Again, we would like to be able to say we 

'watched' the whole thing and it was clearly hard fought 

arms length. 

I don't have a witness in front of me yet. 

don't have e-mails before that may have gone between Ms. 

Patrick and the Trustees or afterwards between the Trustee 

and Miss Patrick. But, we see this, and that's exactly as 

it turns out what it appears happened, that the Trustee 

watched this process. 

And, in fact, one of the findings you are going to 

have to make is that they did the things that we just talked 

about, that they actively took an investigation, they looked 

into the factual issues, that they looked into the legal 

issues, not that they watched enough so that they can say 

they watched. 	That that causes significant concern to us 

about whether the Trustee was involved protecting the rest 

of our Certificateholders when we know Ms. Patrick was 

not -- clearly hard fought and arms lengths. 

What do we know now? 	The Trustee coming in saying 

you know what? This is clearly hard fought at arms length. 

What the inference from this e-mail is, that the arms length 
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is the arms between Ms. Patrick and Bank of America. That, 

I don't know if it's true, when Mr. Kravitt answers 

questions about this, we will ask him, but it appears that 

the Trustee is back watching, how are you doing, tell me, 

make sure you let me know. 

Now, the word "again" here, suggests to us that 

this isn't the first time that the Trustee has said hey, let 

us watch so we can say that we watched. 	Let us watch, so 

we can say that this was fought at arms length. 	That 

appears, from the other information we have gotten, that's 

exactly what went on here. 

Let's go to 5 and 6, another e-mail from Mr. 

Kravitt to the group. 

"I would like to be part of that conversation -- " 

this is about a press release -- "though not to drive it of 

course." 

It appears that, in fact, the Trustee was not 

driving this. 	And, the "of course" suggests a recognition 

that we are not. 	That, in fact, it's being driven by the 

Institutional Investors and that is a line of communications 

with Bank of New York Mellon that we don't have. 

Next one. 	This is another Kravitt e-mail, 

December 3rd, 2010. 

"If you would like to brainstorm a little before 

the meeting on how a settlement might look from a practical 
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point of view, we would be happy to help, but of course 

only if you think it's worthwhile." 

That does not sound to us like an active, 

participating Trustee. If you want some ideas, if you want 

us to brainstorm, we will be there, but the result of this 

is, sounds like if, if Bank of America says we don't really 

want you in this loop, we don't need you in this loop, we 

don't need to brainstorm how a settlement might look from a 

practical standpoint. 

That does not sound to us like a Trustee that is 

actively involved and therefore, in fact, Ms. Patrick was 

doing the negotiations, what was, what were her 

conversations with the Bank of New York Mellon? 

I am going to step back to some sort of background 

as to how we got to some of this stuff, because it's a 

little more apparent now. 	I want to talk about the events 

of the default. 

That is an issue that is going to fall on your lap 

at some point. 	It's not today, it's not something you have 

to decide today, but to a Trustee, an event of default is 

like Kryptonite to Superman. It's something they do not 

want to have happen. 	They want to stay away from it. 	It 

is something that they want to make sure doesn't occur. 

When Mr. Loeser talks this afternoon or whenever it 

is, we get whatever time -- I better hurry up. 	When Mr. 
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Loeser presents the fiduciary issues, it will be more 

apparent. 	But if, in fact, an event of default occurs, the 

Trustee has a different set of request responsibilities. 

Those responsibilities become fiduciary responsibilities. 

So, Ms. Patrick, when she initiated letters to the 

Trustee was trying to trigger an event of default, was 

trying to get the Trustee to acknowledge that there was a --

what was going on. 

The two of them are back and forth on no, there is 

an event of default. I will not go into all those e-mails, 

but I can tell you that Pillsbury, who represented the 

Trustee originally and/or at that time, sent a letter back 

and said it's not a default. 

And, I don't know today what Ms. Patrick's position 

is on whether an event of default occurred or not. 

Certainly back in the fall of 2010 she was saying.that it 

had occurred. 

So, let's look at the, quickly, at the number 9, 

which is an instruction letter. 	This is the first letter 

that Ms. Patrick sent to -- let's go to 10. 

So, this is from Miss Patrick, underwriter, 

June 17, 2010, to Bank of New York Mellon general counsel 

and others. It's regarding Certificateholders' instruction 

to the Bank. 

Basically, what this says is that we represent 
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Certificateholders, and we are instructing you to initiate 

an investigation and let's go through why. 

Number 11: 	Because, "there is widespread, readily 

available evidence suggesting that a large number of 

mortgages -- " and I don't want to read it, you can read it, 

but basically, what this says is, there is a lot of problems 

with these loans and it's known, and that hasn't gone away. 

And, in this particular setting today, that's one 

of the issues. There are a lot of problems with these 

loans. How big are the problems? 	Has the Trustee done 

anything to protect the interests of Certificateholders in 

there? 

Next one, Bank of New York has been aware of this 

information so, we are agreeing with this stuff right in 

our -- when Ms. Patrick sent it, absolutely they were aware 

of it. "Bank of New York appears to have taken no steps" --

absolutely. 

Next one: "Pursuant to Section 8, Bank of New York 

is therefore instructed to take appropriate legal and 

business personnel available to attend a meeting." They 

demand a meeting. I think that's the end of this -- yes. 

13. Now, we have the game is on at this point. 

The ball has been dumped into the Trustees' lap and the 

Trustee has do decide, is the clock ticking? This is 

pursuant to the Pooling and Services agreement. This is a 
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contractual provision that says if they put the Trustee on 

notice, then a clock starts ticking. 	In fact, it's a 

60-day clock. 

Now, it turns out that, and it's not clear to us 

how they agree that this isn't the one that starts the 

ticking, but it ultimately is not the one that the parties 

agree started the clock ticking. 	They move that back a 

little bit -- that's because they agree to have a meeting. 

I am going to show an agenda for that first 

meeting, which is amongst these three. 	That agenda was 

prepared by counsel for the inside Institutional Investors. 

This is the first thing we are aware of where the three of 

them got together. 

So, it's on Gibbs front letterhead, "agenda for 

meeting regarding Countrywide representation and warranty 

issues." Next line, "Introduction, overview of the 

problems." 

THE COURT: When is this meeting? 

MR. REILLY: This is, I believe, August 2nd, yes, 

August 2nd of 2010. 	So, a month and a half or so after 

that first letter. 

MS. PATRICK: Just so we don't go down the wrong 

track, you have documents produced by the Trustee that said 

the only people at this meeting is us and the Trustee. You 

have the e-mail setting the schedule. You have the list of 
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10B. You know Bank of America was not at that meeting. 

THE COURT: 	Was not at that meeting? 

MS. PATRICK: Was not at that meeting. 

MR. REILLY: Then, if that's true -- I will accept 

it as true -- it doesn't matter for the point I am making. 

I am walking through the chronology of what happened between 

Ms. Patrick, as a Certificateholder counsel and the Trustee. 

At this particular meeting, the first issue that 

comes up is overview of the problem, and there is 

discussions here about look at D, "the Trustee's role and 

resources", "content of draft instruction, indemnity and 

confidentiality provisions." 

Basically, that's saying if, in fact, you are going 

to send an instruction to us, under the Pooling and 

Servicing agreement, what's it going to look like? 

Next slide: 	They are talking about solutions, how 

are we going to go about this? 	"Instructions to the 

Trustee to conform with the PSA, immediate request for loan 

funds." 

This is significant for a separate reason, but as 

the Court knows, we have been in a fight about what loan 

files we will get or not. 	I show we have reached 

agreement. It's been made with Bank of New York and I don't 

know who has gotten them yet. 	We actually are, we are 

starting to get loan files, as we speak, from Bank of 
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America to review with the 150 number that this Court has 

suggested. 

So, and in this setting, you are talking about 

re-underwriting of those loan files and perhaps litigation. 

So, it's not like we are crazy asking for loan files. That 

same issue was brought up months before this case ever was 

presented to this Court. 

As the Court knows, they decided not to look at any 

loan files and we don't agree with that request. 	That 

position, and we question it, and we will come back to you 

down the road after we review these 150 and see what we 

learn, as you asked us to do. 

"Next, deliverables, list of approved 

re-underwriting firms." Who is going to review the loan 

files, request for them and demand reimbursement of expenses 

from Master Servicer. 

That's a position that we will ultimately take 

here. If anyone is going to pay for a review of those loan 

files, it should be Bank of America. We think that's clear, 

as Ms. Patrick suggested, under the Pooling and Servicing 

agreements. 

Next slide, this is what number? 19. 	Let's move 

on. 	Let's go to 23. 

This is a letter of August 20th, and again from Ms. 

Patrick to the Bank of New York, in which she characterizes 
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her previous letter, her previous letter, "the Holders 

advised you of facts and circumstances constituting Events 

of Default under the applicable PSAs", and that is a term of 

art. That's why it's capitalized there. 

And, in this letter we see that Ms. Patrick 

requires or says that "the Trustee shall retain her firm on 

a contingent fee, and then immediately authorized her firm 

to investigate and then directs the Trustee to take all 

steps necessary to complete an investigation, including 

requesting relevant loan files and solicitation of bids --

we have whited out some things, that doesn't matter for 

today, but you will get it -- solicitation of bids for 

underwriting firms. 

Next: 	And, this is Section 8.01 concerning the 

dues that are involved of the Trustee. 	What we see here 

again, is that this becomes the issue, that there the 

battleground that they are fighting at that point, and 

again, which Mr. Loeser will talk about. 

The second paragraph, "In case and Event of Default 

occurs, remains uncured, the Trustee shall exercise such 

rights and powers vested in it by this agreement, and use 

the same degree of care and skill in their exercise as a 

prudent person would exercise or use under the circumstances 

in the conduct of the person's own affairs." 

That is basically what we believe that the Trustee 
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was supposed to do. That changes the standard. 	It expands 

their responsibilities beyond the four corners of the PSA, 

which they will still today tell you, that's all they had to 

do, was meet those four corners. 

In fact, the question is, was there a default, 

Event of Default or not? That question again, is for 

discovery purposes. You know, we are at a motion to compel. 

Let's find out what they said. 	What was the discussion 

between Ms. Patrick and/or anyone else on her side and the 

Bank of New York Mellon, our Trustee, about whether an Event 

of Default occurred, whether an Event of Default occurred, 

had significant impact on the interests of the rest of us, 

because if there is an Event of Default, then our Trustee 

has to act as a fiduciary, and has fiduciary 

responsibilities. 	That's a question we would like to know, 

what was going on between the two of them. 

And it will, it's significant for an issue that I 

will come to at the end, which is their assertion there is a 

common interest here. 	They are diverting on that. 	There 

is no commonsense interest on whether or not there is an 

Event of Default between Ms. Patrick and Mr. Ingber. They 

are clashing on whether there is an Event of Default for 

obvious reasons. 

The Trustee doesn't want to have fiduciary duties 

imposed upon him. Miss Patrick wants to say, you need to 
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get going, you need to pursue these claims, you need to tell 

Bank of America they have to repurchase them, and we would 

want to know if, in fact, those negotiations happened and 

whether anybody gave up anything, about whether or not there 

was an Event of Default. 

It turns out, we have some evidence they did. 

Because, the next thing we see in this round is what's 

called a forbearance agreement. Now, Mr. Loeser and I were 

talking last night, a number of lawyers were talking last 

night. We never heard of a "forbearance agreement". That 

term is knew to us unfortunately. We have probably hundreds 

of years of experience in the group. We were scratching our 

heads. 

What is a "forbearance agreement"? What was going 

on? 	What we now see is that Ms. Patrick apparently is 

agreeing to something, which is not clear to us exactly how 

it played out, but basically, what she is agreeing to, at 

the request it appears of the Bank of New York is, let's not 

have an Event of Default occur. 

Let's all agree in some way, that we are not 

triggered, that the clock that got started on, in November, 

and they have eventually agreed to a letter that says start 

the clock November 18th -- we got that. Can we pull that 

up? 

The notice of nonconformance ultimately is the 
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operative document, so this document, I think both sides 

would agree, is a binding instruction from 

Certificateholders to the Trustee to act, and the clock is 

ticking 60 days. 

So, December 17th is the date that we see all the 

parties were operating under that, the period to cure the 

default would be ticking. 

And, what's being done between this date and 

December 17th is not the Trustee saying, you know, I will go 

do some things here, I will investigate, I am going to 

contact the Master Servicer, at that point now a Bank of 

America subsidiary, I am going to ask them what the 

qualities of these loans is. That's not what we see going 

on. 	We see these parties saying let's turn the clock off. 

Let's not have this thing triggered. 

Now, they are going to say yeah, because we sat 

down in a room, I do believe this meeting is Institutional 

Investors, the Trustee and Bank of America, and they say how 

about we settle? 	How about we have a conversation and 

settle or we start settling? 

And, as the Court knows from the pleadings, they 

are going to, from that time on, there was a common interest 

to try to go settle this case. 	But, they hadn't even 

agreed yet on the Event of Default question. 

I don't know what Ms. Patrick is going to say about 
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whether there is an Event of Default or there is not. I am 

curious to hear that. 	But, I know that the Trustee is 

going to say there isn't. 	They said it all along, and that 

they protected themselves through this process by turning 

the clock off. 

That forbearance agreement, we believe, is 

something that was not to the interest of the other 

Certificateholders, if in fact, it changed the question of 

whether there was an Event of Default. 

We don't know yet. This Court will have that in 

front of it when we finally get through discovery and 

present to you a record that shows what people, who were 

involved, said under oath. 

Let's go to 32. 	This is an e-mail very much at 

the end of the process, right, June 10th, 2011, about two 

and a half, three weeks before this Court got the petition. 

It comes from Scott Humphries, who is, I don't know, an 

associate or partner at Gibbs Bruns. 	It's sent to 

everyone. 

Kravitt and others are the Trustee's counsel and 

you see Mervis and Golin are Bank of America counsel, and 

it's a submission that says, "please find some attached 

language we would like to add to the Settlement Agreement 

that we would like to discuss on Monday. The point of the 

language is to decrease the leverage of objectors by 
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limiting the ability of objectors with respect to merely a 

few trusts to tie up the settlement of all other Trusts". 

The best we can tell, the proposed language didn't 

get in. 	I think that's true. 	But, this is not just not 

representing the interests of the other Certificateholders, 

it's squeezing them and eliminating or reducing leverage. 

So, again, I don't know the background on this, I 

don't know what conversations occurred between the Trustee's 

counsel and Ms. Patrick's firm about this, but we would like 

to know because I think for obvious reasons, it doesn't look 

good for our interests. 

Let me talk about the question of collusion. 

Because, the position that the opponents have taken here, we 

can't get settlement communications unless we can show 

collusion. We have briefed it. I think it's clear there is 

no New York State Court case that says that. 

It doesn't really make any sense, in this 

particular setting, where they have put at issue and into 

play whether the settlement communications were arms length 

or not, and we will stand on our briefs on the legal issues 

there. 

But, one of the clear things that they say, the 

cases they are citing for collusion purposes, and they 

concede are cases that come out of the Class Action cite 

where, in fact, the Courts, some Courts have said we are not 
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going to give you settlement communications unless you can 

show there is this collusion. 

That collusion basically is whether or not that the 

Defendant in a Class Action worked some special deal with 

the class representative, who is an individual, or the class 

counsel, and frankly, dangled some money in front of the 

class representative or offered fees in a way that were 

going to entice the class counsel to settle and got a better 

deal for that. 

There is reasons why, in that setting, in a Class 

Action setting, why that limitation on the production of 

settlement communication makes sense. There is a procedural 

safeguard. That's fundamentally, this Court said in the 

first hearing -- and I was sitting over in the jury box the 

first time it was so crowded, we hadn't even had an 

appearance -- this Court said, I think, to Ms. Patrick and 

Mr. Ingber, this isn't a Class Action. 	You didn't bring a 

Class Action. So, using those cases that suggest a Class 

Action will apply here, you know, may not make any sense. 

THE COURT: Is there any other Article 77? I have 

nothing to -- 

MR. REILLY: No, we have nothing. 

THE COURT: What kind of standard are you 

suggesting? 

MR. REILLY: I am suggesting a relevance standard. 
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That's fundamentally the question -- what's before this 

Court? 	Settlement communications. 

THE COURT: In most cases, in most cases, 

settlement communications are off limits. 

MR. REILLY: Sure. 

THE COURT: Because we never enter settlement 

communications. 	In a Class Action, if it's something where 

a lot of people have to agree, including the Court has to 

approve a settlement. Generally, my cases settle. I don't 

have to approve it. I don't really care. They settle it, 

good for them, good for me, but there are very few cases 

where the Courts are asked to approve a settlement. 	Class 

Actions are one of them. 

So it's something that I think I do look at, 

because I don't know what else you look at. 	You are 

suggesting a relevant standard, and I am saying, in general, 

you don't ever give settlement communications. 

MR. REILLY: Well, actually, let's -- 

THE COURT: Rarely. 

MR. REILLY: I think that's fair. 	But, this case 

isn't a dispute about the merits of fundamentally whether or 

not the loans were defective, whether they breached. It's 

part of that. This case is about, is the settlement fair 

and reasonable, is the settlement conduct fair and 

reasonable. 
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THE COURT: Isn't that the same standard in a Class 

Action? 	I know this isn't a Class Action.. I said it, and 

I agree, but isn't that really the same kind of thing that 

the findings are, is this -- you said it at the beginning --

I am supposed to decide is this settlement reasonable under 

all the circumstances. 	Did everybody negotiate it at arms 

length? Is this the right settlement? 

You are trying to figure out is this the right 

settlement, so shouldn't I have, shouldn't I really be 

looking -- I understand why she suggests I look at those 

cases because I don't think there is really too many other 

cases that you would look at, and then, if I do, then what 

is the collusion? 	I haven't really understood, assuming 

that I think that's the standard -- 

MR. REILLY: Right. 

THE COURT: -- that's most similar to this case, 

which doesn't really have too much precedent around. So, if 

they suggest that I look at, if there is any conflict or 

collusion, what are you saying the collusion is? 	I can't 

figure it out. 

MR. REILLY: Okay. 

THE COURT: Are you suggesting they got a better 

deal from Bank of New York, that they dangled something and 

they grabbed at that to your expense? Is that what you are 

suggesting? 
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MR. REILLY: We think it's possible, but you know, 

we have here -- 

THE COURT: Anything is possible, but I mean, what 

is there to suggest that that's there? 	That's what I was 

doing last night. 	I knew I had a forbearance agreement. I 

knew what it was, but that's what I was doing. 

MR. REILLY: There is $85 million in attorney 

fees -- that raises flags for us -- paid by Bank of America. 

The 8.5 million appears to be a small number. Right. I am 

going through some of the collusion factors that other 

Courts look at. 	The case did never get filed. There is no 

lawsuit that was filed here. 	There is -- 

THE COURT: 	I understand because they decided this 

would be a better way, let's try to settle it, and get it 

approved. 

MR. REILLY: Sure, but in a Class Action you 

typically have a lawsuit that precedes and the Court 

oversees that lawsuit. 	The Court may, and in fact, in 

looking at the case they refer to In Re: GM, it's a Class 

Action settlement. 

Didn't say you have to have collusion, but said 

look at all these factors here that we consider important, 

an early settlement, right, that is what we have gotten 

here. This is not a case that was litigated, had 

depositions, had motions, got to the doorstep of the 
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courthouse. 	This isn't my factor. 	This is what the Court 

in GM was saying mattered. 	A situation where you can't 

tell what effect the attorney's fees had on the ultimate 

settlement. 	That's an element that's, in that particular 

case, a vague or unclear theory of potential damages. 

Right. 

We don't know what the, what was the top number 

that could have been recovered here, what percentage of 

those loan files were defective? 

In the first notice that was sent to the 

Institutional Investors for the Bank of New York, they are 

talking about numbers between 55 percent and 95 percent, 

referring to public information out there. 	If that was the 

agreement made in that particular case, that 8.5 million is 

a skimpy number. It's not acceptable. 

One comment, in response to what I heard before, I 

think the Court may have this question. 	We aren't saying 

this case should never have been settled -- maybe it should 

have been settled. 

But, it appears that this settlement, in this way, 

without involving everyone, that's a question, and if this 

number should have been twice that or three times that, we 

ought to be able to know in some way what really was the 

agreement, the loans here. Is that number 30? Is that the 

top number? Is that number 50? Is that number 75 or 100? 
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One of the things in a Class Action, there are, if 

you look to it for analogy, you can't look to it for 

precedential purposes, because there are procedural 

safeguards here. You can opt out. 	You don't like the 

settlement, you can opt out. 

I don't think anybody over here is ever going to 

say you don't like it, get out. 	We are bound by this. 

When they give you that proposed final Order and Judgement, 

if you sign that thing, all of the rights under the 

servicing clients, my clients and anybody else here, are 

extinguished and gone. Other than this process of trying to 

find out what went on in pooling and servicing between these 

two and these two, we don't have any other way of knowing. 

That's the critical distinction here is that your, 

the request to you, the blessing that they are seeking, 

their conduct in all respects be reviewed and approved, and 

what we see, because there is one of the other elements in 

In Re: GM is, if you are getting resistance in discovery 

about what happened, right -- are we getting resistance? 

This is like pulling teeth. 

I sent a letter in September of last fall to 

Trustee's counsel saying give us some background, give us a 

skeleton of what happened here. 	We are now months after 

that and we are still not provided --

THE COURT: You took a detour. 
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MR. REILLY: Oh, sure. 

THE COURT: Let's not forget that. 

MR. REILLY: They could have provided us at any 

time, and that was a voluntary request. 	Nobody kept him 

from saying let's move this thing along, let's give you this 

stuff. Oh, you can. 	Here we are, trying to pull, pull, 

pull. 

There is nothing about the final Order and 

Judgement, they have asked you, that limits the relief you 

are going to get. 	And on the other hand, everything we ask 

for in discovery is limited, step by step, inch by inch. 

I think the easiest answer to your question, when 

they ask for an approval of this thing in all respects, they 

ought to give us the answer in all respects. 	There is no 

valid reason to argue that these communications between the 

inside Institutional Investors and Bank of America are 

irrelevant to this settlement. 

They are the communications, they are the 

negotiations. There is no way to argue that the 

communications between these two about this settlement are 

irrelevant. That's what this case is about. 	I think 

that's the fundamental distinction. 

Collusion, let's go through, in addition to early 

settling and all of the other factors and -- 

THE COURT: One moment please. 
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(Pause in the proceedings). 

MR. REILLY: One of my colleagues slipped me a 

note. One more issue on the class issue. 

In those settings, the Court has designated the 

class representative as representative of the group. 	The 

Court has designated class counsel as adequate 

representative of the group. 

There isn't any lack of clarity about those 

responsibilities of serving in that role. 	You have to 

present the interests of the entire group and so, what we 

see is when they want to be class, use Class Action cases 

they say hey, this is not discoverable, but when they want 

to say I don't represent anybody else, and that's true, they 

didn't represent anybody else. 

So, here we have again, Trustee's counsel, this is 

an e-mail to Trustee's counsel and Bank of America. 

don't see Ms. Patrick on this one or anybody from her office 

on this one. 

So, Trustee counsel saying to Bank of America, 

another topic for discussion, what's the universe of 

transactions you would like the settlement to apply to? 

That's an interesting question. 	Because, early on in this 

process when Ms. Patrick first took the case to the 

Trustees, there weren't 530 trusts involved. 	We can't tell 

when that number got expanded. 	We can't tell when it got 
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expanded in relation to the number 8.5 million. 

Let's say for a moment, and I am speculating, let's 

say for a moment that some time in November, when the three 

of us get together, they pick a number. 	They agree to 

something. 	I don't know when it was, but whenever it was, 

it should have been tied to what trusts are involved. 

If you pick a number and it's related to ten trusts 

and that number stays, and you then add 90 trusts and you 

add another 100 trusts, and finally get to 530 trusts, have 

you really protected everybody's interests, because the 

number hasn't changed at all. 

This issue here suggests that Bank of America is 

going to get to pick how do you want to fix your problem. I 

don't think there is anybody here in the room, that anyone 

disputes that Bank of America had a big problem in the 

summer of 2010 with regard to these loans. What would you 

like, a few trusts, a lot of trusts? 	That doesn't sound 

like we are going to decide. 

Next one. 

This again, Mr. Kravitt, Trustee counsel. "Moving 

on, Trustee -- " Mr. Kravitt says, this is November 20th, 

2010, "moving on, the Trustee will need to be covered of 

course to insure that it is not exposed to any potential 

liability." 

All right. That is, in my view, and I think in 
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the view of the rest of the people with questions here, that 

is the number one agenda item for Bank of New York Mellon. 

Don't expose us to any liability. 	That is not the number 

one agenda item to the Certificateholders, who are asking 

questions about the reasonableness of the Trustee's conduct 

and whether or not there was some conflict in their 

particular decision. 

Add this last one on the issue of loan files. This 

is Trustee's counsel saying, this is a long e-mail, I 

apologize, your Honor. There is no good, quick way to give 

this to you other than this, but there is lots of other 

stuff in here, and I don't mean to, in any way suggest I 

gave you everything or told you everything that is in these 

things, but at some point we will, you will have that. 

Then, Trustee's counsel says, "this doesn't even 

include a further discussion of how statistical sampling 

would work". Right. 	They are talking about statistical 

sampling of loan files by agreement, or at least, it's on 

the table in November of 2010. 

They are going to get up later, and this has got 

Bank of America in it. 	They are going to get up later and 

it will be somebody, whether Mr. Mervis or someone else, 

statistical sampling are what they talking about? Why would 

we do that? This was on the table then, and they took it 

off the table. 
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Next please. 	This is again, Trustee's counsel to 

Bank of America, not including Ms. Patrick's group. "Matt 

and I just finished a call -- " that's Mr. Kravitt and Mr. 

Ingber, who are partners -- "with our client discussing our 

call with you. 	In our just ended discussion, we agreed you 

make some very good points on the notice to 

Certificateholders. 	It would help us considerably in our 

decision making process to put aside such notice, if indeed 

we received the very narrow liability indemnity that we 

discussed with you this afternoon." 

The word that's not in there, when it says we make 

some very good points on the notice, really what they said, 

you made very good points on not giving the notice 

Certificateholders. 

What we see, the Trustee's counsel saying, you know 

what? 	If you don't want us to notify everybody who we are, 

we believe at that point minimally an indenture Trustee to, 

at minimum have servicing obligations to, and in reality are 

already in an Event of Default issue where they have 

expanded responsibilities, if you don't want us to notify 

everybody, give us a little bit of indemnity. 

Collusion? Conflict? I don't know. 	Call me 

crazy. 	But, that particular provision is one that we have 

heard Mr. Ingber, every time I say they got expanded 

indemnity in this case from Wachtell, we saw it in the 
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briefs -- no we didn't, no we didn't, no we didn't. 	They 

were talking about it, and this is again, this was raised by 

Trustee's counsel. 

Next please. 	This is the indemnity issue, and 

it's complicated. 	I spent a bunch of time on it. I will 

not spend a bunch of time it right now. 

But, big picture is that, let's just go through the 

language, and then, I will come back to why it matters. 

Basically, the Trustee is indemnified for its conduct as a 

Trustee. 

Forget anything going wrong, anything going wacky. 

From when the Trustee is a Trustee on these trusts, for 

their conduct in doing their job, Bank of America, the 

Master Servicer, it was Countrywide Master Servicer and then 

Bank of America, but it would be Bank of America and 

Countrywide Master Servicer has liability and indemnifies 

the Trustee -- the Trustee is not going to have exposure 

just for doing its job. 	Other than that, the second -- 

"other than loss, liability or expense incurred by reason of 

any action of the Trustee taken at the direction of the 

Certificateholders." 

So, if a Certificateholder comes in and says to the 

Trustee, like Ms. Patrick did in this letter, do something, 

investigate, request repurchase, sue, any of those things, 

then the Certificateholder is the one who would step up and 
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be potentially obligated to indemnify. 

And, what we see here, and I think I will move it 

along, what we see here is that question of who is going to 

indemnify is like a hot potato in these negotiations. Is 

the Trustee going to get indemnified? Oh, yeah, they will. 

It will be why the Institutional Investors, and Ms. Patrick 

says, we are not indemnifying you -- Bank of America, you do 

it. 

And, through machinations that are now in front of 

the Court because they decide, they signed a side letter 

that they submitted to you. 	In that side letter, they 

basically take the position, they create what we think is a 

fiction. 

They all agree -- you know what? 	The letters that 

were sent in June by Ms. Patrick, the letter that was sent 

in August by Ms. Patrick, the letters that were sent in 

October by Ms. Patrick, we are not going to treat those as 

instructions. We are going the act like those were not 

instructions so that the Trustee can say I wasn't acting on 

the direction of the Certificateholder. 

That is a decision you have to make -- those 

instructions were not instructions, and those instructions 

did not shift the indemnity. 

Going to 43 and 44. 	This is the side letter 

that's before the Court. 	All the parties agree to this. 
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We all, I think this is a Bank of America letter. 	We, it's 

the Bank of America Master Servicer. 

"We also confirm that we view the Institutional 

Investor Agreement and any letter or other correspondence 

from the investors or their counsel which requests that the 

Trustee take the Trustee Settlement Activities, or any 

portion thereof, as not being the equivalent of a direction 

from the investors for the purpose of the indemnity." 

Before this agreement, Ms. Patrick took the 

position those are directions, those are binding 

instructions, you Trustees shall act and then, at the end 

they say you know what? 	Let's just agree that's not a 

direction. 	It doesn't change the indemnity. 	Right. 

Collusion? Conflict? 

I am going to wrap up here with fundamentally, I 

have gone through the relevance question. We think it's 

relevant. They made it relevant. We think it's significant 

because these are activities that are being blessed by this 

Court, and being asked to be blessed by this Court, and now 

I want to deal with the common interest privilege assertion, 

which is being made by the Institutional Investors. 	That 

manifests itself in a privileged log that has 500 entries on 

there. 

I don't know obviously, what's in these entries, 

but many of them assert a common interest between the Bank 
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of New York Mellon and the Institutional Investors. 

And, I think it's fair to say, there is no case, 

again, sorry, there is no case with facts like this before 

you that will determine what you should do. 	There are 

cases that can provide some support, but ultimately, on this 

one, we have never seen a case that would agree with the 

position they are taking, which is fundamentally, that a 

Trustee can enter into settlement negotiations on behalf of 

all Certificateholders, and have communications with just a 

small group of Certificateholders and say you can't hear 

that because we have a common interest. 	Not a single case 

like that says that. 

It makes sense, because under the common benefit 

clause, we are counting on, and frankly, if there is an 

Event of Default, we are counting on the Trustee to protect 

our interest in the negotiations. 

It makes sense here because if, in fact, Ms. 

Patrick's taking the lead and Trustee is only watching 

what's going on, then we ought to know, were our interests 

protected? 	Did they offer something that we would have 

said, if everyone was involved take that, do that. Right. 

So fundamentally, the rationale behind the common 

interest privilege, the public policy behind it is not 

supported in this case, in light of the relationships that 

we have here. 
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Secondly, it's their burden. 	That privilege is an 

extension of the attorney client privilege. 	Mr. Ingber and 

Bank of New York Mellon have an attorney client privilege. 

Ms. Patrick and her inside Institutional Investors have an 

attorney client privilege. 

If the two of them decide to talk, that is a waiver 

of that privilege, unless they can show, and it's their 

burden, and there isn't a case that they cited that says in 

this setting, where a Trustee is working with just a small 

group of Institutional Investors, they can use that 

privilege to eliminate open flow of communications. 

Coupled with, when they waive those issues by asking this 

Court to say look, were they arms length, all the conduct of 

the Trustee and in all aspects? 	This is the conduct of the 

Trustee in all aspects. 

They have to prove there is agreement. 	And this 

Court, in the Amp case, addressed that question. 	If you 

look at the affidavits -- they submitted affidavits here. 

We see the affidavit of Mr. Kravitt, from Mr. 

Ingber's office, an affidavit I think, Mr. Madden did the 

affidavit here, their affidavits aren't even in line. 	When 

you look at the two affidavits Mr. Kravitt does, you know 

what he says? 	We had a meeting, and after that we started 

acting like we had a common interest. Right. 	His 

affidavit does not have the word "agree" in it. 	In that 
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sense, he doesn't say we agreed to do this. 	We agreed to 

have a common interest. 

Mr. Madden's affidavit does say that. 	But, if you 

got one side saying we have an agreement, and the other side 

not saying that, it's hard to have a meeting of the minds 

and that's what this Court found in the Amp case. 

These are highly sophisticated lawyers. 	If they 

really were going to enter into a common interest privilege 

in November 18th of 2010, don't you think they would have 

written it down? It doesn't have to be in writing, but they 

must have discussed it, although we look at Mr. Kravitt's 

affidavit and it doesn't suggest that they did discuss it. 

If they had the discussion, you would think what 

would have come up, can we actually have a common interest 

in settlement negotiations? 	Seems a little crazy that 

could be a sufficient legal interest to justify clouding 

those communications in secrecy. 

Settlement communications, by their very nature, 

are adversarial. 	Settlement communications, by their very 

nature, are going to be give and take. 	And, there is give 

and take going on from the date they claim there is a common 

interest in November of 2010 up until they come to you on 

June 29th with, here is the agreement. 

We are not asking for information after they came 

to you, the three of them, with here is the agreement. 
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But, we are asking, saying, come on. Bank of New York 

Mellon and the Institutional Investors have a common 

interest between November and when they submit, when they 

can't even agree whether there is an Event of Default, when 

they are trying to fight about what, or discuss how many 

loans or how many trusts are going to apply? 	That doesn't 

qualify. 

It would be unprecedented if this Court said, you 

know, I will find that settlement communications between a 

Trustee and a small group of Trust Certificateholders is 

valid to keep from the rest of the group what was going on, 

in a setting where they asked me to bless all the settlement 

communications. 

This is the Oy e-mail. 

This is Mr. Kravitt responding to an e-mail that he 

got from Ms. Patrick, responding to an e-mail he sent to Ms. 

Patrick. 	They are long and detailed, so I will try to cut 

to the chase in this. 

This is after they supposedly, have a common 

interest privilege. 	And, Mr. Kravitt sends this e-mail 

interestingly, to Bank of America. 	So, the common interest 

that is supposedly being asserted is here between the 

Institutional Investors and the Bank of New York Mellon and 

there is an exchange there, and rather, I think he does talk 

to Ms. Patrick, but he, on his own, goes outside the common 
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interest here. Right. This isn't within the group. They 

are talking about, and what's going on here is the, this is 

a man at the station of the tug of war on Event of Default. 

Ms. Patrick takes a very strong -- he suggests one little 

word be changed in the forbearance agreement from "extend" 

to "toll" and Ms. Patrick sends a detailed e-mail back 

saying, we are not going to do that. 	Forbear is the right 

word. 

Mr. Kravitt responds, "Oy, I put a call into Kathy 

and shot her an e-mail saying all I wanted to do was change 

'extend' in the first sentence of the item to 'toll.' The 

letter should prevent an Event of Default occurring for a 

period of time; not tie one group of Certificateholders' 

hands with regard to an EOD that is claimed to be 

outstanding. 	I will keep you informed." 

Bank of New York Mellon's counsel will keep the 

Bank of America counsel informed about what is supposedly a 

confidential communication between Bank of America and 

Institutional Investors. 

If they, one, they don't -- there is no case would 

support that. 	If we, they had, one, it doesn't rise to the 

level of the legal interests that needs to be protected by 

that common interest, and if they had that one, it's waived 

by this type of conduct. 

Last point, your Honor. Thank for you listening. 
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If, in fact, there is some type of common interest 

privilege and, you know our position on that, how could they 

possibly exclude us from it? 	How could they possibly say 

you are not in this communication? How could 

Certificateholders, who are represented by a Trustee, not be 

subject to or provided with information going back and forth 

about rights they have, pursuant to the Pooling and 

Servicing Agreement, pursuant to Section 10.08? 

No one is supposed to get a preference in this 

particular setting. 	No one Trustee should give a 

preference, no inside Institutional Investors should get a 

preference. 

The only way you can characterize this common 

interest privilege would be that it's a preference and 

violates the fundamental working agreement amongst 

Certificateholders and the Trustee. 

So, we ask the Court to find there is no common 

interest privilege, they fail to meet their burden on that, 

that the communications between Bank of New York Mellon and 

the inside Institutional Investors are relevant, because it 

made it and the communications between the inside 

Institutional Investors and the Bank of America are 

relevant, because those were the negotiations that are at 

the heart of this case. 

Thank you, your Honor. 
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MS. PATRICK: May it please the Court, Kathy 

Patrick from Gibbs & Bruns for the Institutional Investors. 

May I have just a moment, your Honor? 

THE COURT: Sure. 

MS. PATRICK: Your Honor, these words have been 

given -- 

THE COURT: Before you guys continue -- 

(Whereupon, there was a diScussion had off the 

record, at this time.) 

MS. PATRICK: May it please the Court, Kathy 

Patrick for the Institutional Investors. 

When I was a young lawyer, the Judge I clerked for 

said pay attention to how people argue. 	If they have the 

law on their side, they will argue the law. 	If they don't 

have the law, they will argue the facts, and if they don't 

have the facts, they will argue long in the hope that the 

other side will give up. 

What you have just heard is the long argument. 

You have heard the long argument, because they don't have 

the law, and don't have the facts that are more than 

sufficient to meet their needs to assess the settlement as 

they have put it forward. 

What do I mean they don't have the law? 	Well, 

your Honor, we have given you 25 years of case law, not just 

from the Class Action context, but also from the 1990 
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bankruptcy settlement context, that make clear that the 

standard of review and, your Honor, I apologize. Let me 

give you a copy of my presentation. I have given your 

Reporter an extra copy. In case she needs the case cites, 

she has them, your Honor. 

(Handed.) 

MS. PATRICK: The law is clear, searching from 

coast to coast you will find case after case after case that 

says discovery with respect to a settlement agreement of an 

ongoing litigation is permissible only where the moving 

party lays a foundation, by adducing from other sources, 

evidence indicating that the settlement may be collusive. 

Now, what is at issue here is my clients' 

settlement communications. What did Mr. Reilly say to you? 

What we see is evidence of armed length communications 

between Ms. Patrick and Bank of America. 

You asked him, what is the evidence of collusion? 

What is it? 	You asked that question appropriately because 

in their entire briefing on this subject the word 

"collusion" is never used. 

They have no extrinsic evidence of collusion. 

Instead, as Mr. Reilly admits, what they have is that our 

clients fought hard and fought long to get a settlement that 

they thought was beneficial to themselves and conformed to 

the Pooling and Servicing Agreement. 	That's what we did. 
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And so, they don't cite, much less establish, 

collusion. 	What they do is cite cases on generic 

relevance. 	But, Courts don't look at this from the 

perspective of generic relevance. They look at it from the 

perspective of whether collusion is established. 

The reasons for that are as exactly as the Court 

pointed out. 	Settlement discussions are rarely disclosed 

because the law values settlement. It wants people to try 

to solve problems. 	And, people will not solve problems or 

try, if they don't have the ability to be sure their 

communications are not held in confidence and how do you 

know that? 

Mr. Carlinsky, for AIG, stood here at the last 

hearing vociferously arguing that settlement discussions 

should not be made public. 

Fair for them fair, for us. 

Now, what do their cases say? 	Well, these are 

cases that you would pull out of a head note if you couldn't 

find anything. 	So, here is what they have got. 

They cite over and over again Allen against 

Crowell-Collier Publishing. You know what that is? 	It's 

about severance for union employees in Ohio and they want, 

it's a relevance case involving Defendant's practices with 

regard to severance and retirement pay at its Ohio and other 

plants. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NK 



50 

PROCEEDINGS 

Not a word in that case about settlement 

communications -- not one word. 

Accent Collections has to do with a suit on a 

contract to recover fees for building maintenance and 

cleaning services, in which the discovery at issue was, 

which other Defendants may have received the benefit of the 

cleaning services. 

Not a word about settlement communications. 	They 

don't cite in their supplemental brief any case involving 

settlement communications. 

And, in their first brief they cited the General 

Motors case and Mr. Reilly talked about General Motors, but 

what he forgot to mention to you about General Motors is 

that the collusion in that case was that the parties had 

been ordered by a Court not to engage in settlement 

negotiations, and they engaged in settlement negotiations 

and then sought to have it approved. 

There is nothing like that in this record -- not 

one thing. 

In fact, if anything is news here, it is that the 

objectors have finally conceded what we said at the outset. 

This group of investors didn't seek to benefit themselves at 

all. 	They didn't collude with anyone. It's false. It's 

offensive. It's not the law. They haven't tried to comply 

with that law. 
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So, what do they offer you in the way of facts? 

Well, you asked Mr. Reilly, you said, tell me Mr. Reilly, 

what information you have gotten that has been helpful and 

what has not been helpful. 	Then, he proceeded to show you 

an abundance of evidence of the Trustee's communications. 

Highly selective, misleading, but those are documents that 

he has. 

And, it is the Trustee's settlement decision that 

is at issue here. 	They acknowledge as much in their brief. 

Page 5 of their brief says, the Trustee's settlement 

decision cannot be viewed in a vacuum. It's not a vacuum. 

The Trustee's communications with Bank of America, the party 

with which it settled its own claims, have been produced. 

The Trustee's communications with Bank of America 

and with our clients have been produced, even though, as you 

aptly noted under the applicable legal standard, we did not 

think our communications should have been produced at all. 

And so now, what they want to do is invade our 

client's settlement communications, having conceded that 

everything they have indicates that we communicated at arms 

length and vociferously, as they put it in their pleading, 

made demands, indicated what terms would be acceptable and 

argued. 

Now, none of that, none of it establishes 

collusion. 	Mr. Reilly is right -- vigorous arms length 
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negotiations by our clients. Where he is wrong, if that's 

proved, there is no discovery of settlement communications. 

The law is crystal clear. 

So, what then does Mr. Reilly do? Well, he pretty 

candidly acknowledges that he is devolving into the realm of 

speculation. He said a couple of times, I am speculating 

here, suppose this, suppose that. 	Well, you don't have to 

suppose. 	You don't have to suppose. 

This is one of the e-mails that Mr. Reilly showed 

you. He didn't show you the whole thing. I am going to 

show you the whole thing, because it really does put paid to 

exactly his argument. 

First, the e-mail on the right is the first e-mail. 

This is an e-mail from me, Wednesday, May 11th, 2011, 3:58 

P.M., paragraph 3. 

"The Consortium Certificateholders -- " that's my 

clients, pardon me, your Honor -- "will request that the 

Trustee enter into a settlement on these terms." 

"Request", not direct. 	We did not direct the 

Trustee to settle. 

They have the letter that we sent to the Trustee in 

connection with the settlement. 	It's been produced. 	They 

know there was no direction to the Trustee to settle. 	If 

there is speculation that there is one, is belied by the 

documents they put in front of you. 
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"The Consortium Certificateholders will request 

that the Trustee enter into a settlement on these terms. 

They will also intervene in Court to support the settlement. 

They will not, however, agree to assume any other 

obligation -- not also imposed on all other 

Certificateholders -- in order to achieve a settlement. 

The reason for this is simple. 	The Consortium 

Certificateholders have pursued this strategy for the 

benefit of the Trusts. 	Every penny, every penny of the 

recovery will flow to the Trusts. 	Under the waterfall, the 

Consortium Certificateholders will benefit in the same way 

as all similarly situated Certificateholders. 	They are not 

receiving any different benefit, so they will not assume a 

different burden under any settlement agreement." 

No independent different benefit. 	And then, 

following on to that, I wrote to Bank of America again, 

another document -- it's right above this next one -- about 

an hour and a half later. 

"We informed the Trustees of the terms on which our 

clients were willing to recommend a settlement." 

"Recommend" a settlement. 

"We also discussed the terms and settlement draft 

that were not acceptable. We then provided the Trustee with 

an Indicative Term Sheet to set forth the principle elements 

of the settlement we have discussed with Bank of America in 
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the Trustee." 

All of those three parties' communications have 

been produced. 	That's how you have this e-mail. 

"The Trustee has reviewed the Term Sheet. The 

Trustee's experts are continuing to evaluate whether the 

proposed settlement consideration is acceptable and fair." 

The Trustee is deciding. 	The Trustee is deciding. 

"The Trustee's counsel have confirmed the that the 

structure set forth in the Term Sheet is one that they are 

comfortable recommending to the Trustee." 

For what purpose? 	So the Trustee can decide. 

"I therefore thought it would be helpful to send 

the Term Sheet to you." 

Now, that's what they have in the evidence and this 

is what they say. 	They just raise a bunch of false 

questions, your Honor. 	They are false questions because 

question number one, did the Trustee elevate the inside 

Institutional Investors' interests over other 

Certificateholders? 	Well, you know what? 	You can't teach 

people that don't want to read. 	Read the settlement 

agreement. 

Paragraph 3A says, every Certificateholder takes 

the same benefit under the waterfall in the Pooling and 

Servicing Agreement. 	No one gets any different benefit. 

That 8.5 billion flows to all of the trusts, all the 
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servicing benefits flow to all the holders in the trust, the 

document cures, benefits all of the holders in the Trust. 

There is no elevation of our interests over other 

Certificateholders. 

In fact, the document I just showed you that said 

we are not going to be treated any differently than other 

Certificateholders. We will not do more, but we will not be 

treated differently. 	That's what it says. 

Whether the Institutional Investors' involvement 

compromised the Trustee's advocacy for other 

Certificateholders' interests, what interests? 	What 

interests? 

You saw that the Trustee was evaluating the 

settlement. Mr. Reilly continues to say we don't know, we 

don't know. 	Well, again, you don't know, if you don't 

read. You don't know, if you don't read. 

Why do I say that? 	Well, Mr. Reilly stood up and 

said, we don't have a single reference to how the number was 

arrived at. 	Seriously? Seriously? 

They have got the breach and success date on 

150,000 actual loan reprices. They have every presentation 

Bank of America made. They have every expert report that 

the Trustee retained to do its own independent evaluation. 

They have got all of the e-mails that went back and forth 

among all three parties. 	They have got all of that. They 
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have got an expert report on successor liability. They have 

an expert report on material and adverse. 

You can say you don't know, if you don't read that 

stuff. 	But, the data from which the settlement was derived 

has been produced and has been in their hands for over a 

year -- over a year. 

In six days, after the loan file stipulation was 

produced, Bank of America produced 171,000 pages of 

origination and servicing documents, 14,900 total documents, 

93 scans of hard copies in the underwriting guidelines, 

because when the Steering Committee finally engaged on 

negotiating the stipulation, Bank of America turned it 

around. Six days -- it's all out there. 	Mr. Reilly is 

wrong. They are not beginning to receive, they have it. 

Now, Mr. Reilly made a comment about one of my 

partners Mr. Humphries sending around a provision that was 

intended to address the prospect that objectors would hold 

up the settlement for their own interests at the expense of 

other Certificateholders. 	You remember that argument? 

Now, here is the thing. 	That was a pressing 

concern, and prescient concern. That's what's happening. 

Less than five percent of Certificateholders are here 

dragging this process out, asking you to make new law, 

ignoring the evidence that they have, to speculate about 

evidence they don't have, all in furtherance of an effort to 
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avoid any entry of a schedule, and to avoid any effort to 

resolve this matter. They are holding everybody up, and I 

use that term advisedly. 

The law gives all of us protection against that. 

Because the law says, you do not get this discovery unless 

there is evidence of collusion and they have not given you 

the evidence of collusion. 

Now, Mr. Reilly also said, oh gee -- it was sort of 

an alarmist moment in his presentation -- section he cited a 

statement by Mr. Kravitt about, you know, the Trustee 

doesn't want to be exposed to any liability here, and pounds 

the table. Oh, Judge, that's very concerning to us because 

you know, the Trustee is not entitled to be concerned about 

its own liability. 	That's wrong. 

Well, then his clients shouldn't have bought these 

bonds. 	Because, every Certificateholder agreed to the 

Pooling and Servicing Agreement and every Certificateholder 

and I will hand this up to you your Honor and give it to Mr. 

Reilly so he can read it, which will probably advance the 

ball, in Section 8.02, 8.05, right, Mr. Reilly sort of 

flashed this up there, but didn't really fully focus on it. 

The Trustee is entitled to be indemnified and held 

harmless by the Master Servicer. 	8.05, page 109 at the 

bottom. 

"The Trustee shall be indemnified by the Master 
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Servicer -- " that's Bank of America -- "and held harmless 

against loss, liability or expense, including reasonable 

attorney's fees and expenses, incurred in connection with 

any claim or legal action relating to this agreement, the 

certificates or in connection with the Trustee's duties 

hereunder." 

So, the suggestion that there is something 

alarming about the Trustee having the audacity to say, you 

know, I want my contract to be performed, is quite startling 

in its own right. 

THE COURT: What did the side letter, how did 

that -- did it just continue? 

MS. PATRICK: Yes. 

THE COURT: Continue the obligations under the 

PSAs? 	Is that what -- 

MS. PATRICK: Yes. What they call the side letter, 

and we are not parties to the side letter, but what they 

call the side letter is a letter in which Bank of America 

confirmed that it was not going to take the position that 

our activities in connection with trying to achieve a 

resolution that we would be comfortable recommending to the 

Trustee for its decision, somehow constituted a direction 

that voided this indemnity. 

Because, if you read on down the line, down after 

that section, if you read to the next page, that Master 
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Servicer indemnity doesn't apply, if our clients give a 

binding direction to the Trustee. 	But, we didn't give a 

binding direction to the Trustee. We were going to request 

that if the settlement were satisfactory, the Trustee do it. 

The Trustee was going to make its own decision. 

All of those documents are produced. 	You have seen them 

here. 	You have seen them in the 150,000 -- you haven't, 

but they have -- that were produced originally. They have 

seen the direction letter. 

So, all this was, was a confirmation that the 

request that we made didn't void this otherwise required 

indemnity by the Master Servicer. 

And then, it did one other thing. 	When the 

settlement was entered into, when the settlement was entered 

into, the Master Servicer was Countrywide Home Loans 

Servicing. Right. 	Three days later, the Trust, the 

Servicer became Bank of America North America. 	North 

America. 

So, there is a stitch that covers that. Says it 

applies to the Bank of America, will not take that position 

and Bank of America will honor the indemnity because Bank of 

America was going to become the Master Servicer three or 

four days or a week later, and so that's stitched up. 

But, the indemnity is not broader than the 

indemnity the Trustee was entitled to get under the Pooling 
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and Servicing Agreement, and most important for this 

argument, your Honor, they have the side letter and they 

have the Pooling and Servicing Agreements, so they can set 

them down next to one another and ask the Trustee and Bank 

of America any questions they want to ask them about that 

indemnity. Okay. 

Now, this also goes to Mr. Reilly's suggestion that 

our clients somehow shifted an obligation we had to 

indemnify the Trustee to the Master Servicer. 	No we 

didn't. 

The Pooling and Servicing Agreement says the Master 

Servicer indemnifies the Trustee, and we were not giving a 

binding direction, and therefore, we were not required to 

give an indemnity. 	The contract says what it says. 

They want to argue that this case is about some 

other contract or some other context or some other concept, 

but perhaps, alone in this room together with the Trustee we 

actually looked at the contract and applied the contract and 

all of the documents related to that contract, and Trustee's 

actions have been produced. 	They have been produced. 

Now, Mr. Reilly also asked, you said, raised this 

question. 	Did the Trustee intend to or did it adopt a 

passive role during the negotiations. 	Well, you have the 

Trustee's communications with Bank of America. They are the 

parties that settled this case. You have the three way 
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communications. They have the evidence from which they can 

assess that issue. 

Mr. Reilly also says, did we usurp the role of the 

Trustee during the negotiations with Bank of America. 	Now, 

absurdity aside, the three party communications demonstrate 

that. 	The e-mail I just put up there demonstrates that. 

We negotiated the settlement we would be willing to 

recommend. 	The Trustee was going to decide what it wanted 

to do. 

Did we get an individual benefit? 	Well, so far, 

so far, the benefit our clients have received from this has 

been to have people accuse them of colluding with Bank of 

America -- that was nice -- in the face of no evidence at 

all. 

They have negotiated, participated in, recommended, 

and obtained a settlement that the Trustee approved. Once 

approved, 95 percent of Certificateholders approved it and 

five percent is holding that up. 

Now, the attorneys' fee point. 	Let me be very 

clear about the attorneys' fee point. 	They have the 

evidence. 	They have it. 	They have the agreement to pay 

our fees. 	They have the settlement agreement. 	They know 

the amount. 

If they want to contend that our fee paid for 

achieving assisting the Trustee in moving through the 
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process with the Pooling and Servicing Agreement, if they 

want to take the position that that fee is excessive, fine. 

But, they can compare it to other contingent fees, they can 

compare it to contingent fee agreements we were entitled to 

receive from our clients. 	If they want to go back to -- I 

will take it -- it's 350 million dollars, but we agreed 

agreed on this 85. 	It's one percent. But, it's disclosed 

and they have it. 

They have the sequence of the documents and so they 

know exactly what the fee is and how it was negotiated and 

importantly, by having Bank of America pay that fee, 

Certificateholders did not have the Trusts and the Trustees 

billing that fee through to them. 	They got every penny. 

They will -- they haven't got it. They will, if the Court 

approves and grants the relief the Trustee has sought, get 

every penny of that recovery. 	Not a dime, not a dime comes 

out of what the Trusts will get. 

I make no apology for the fact we have worked for 

two and a half years to bring this to fruition and will work 

into the future to do so, to achieve the largest settlement 

in private litigation history, with the Trustee, to get 

servicing improvements that will be landmark, and to get 

document cures that avoid the prospect of robo signing. I 

make no apology for that. And importantly, 95 percent of 

Certificateholders have no problem with it. 
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So, the long argument, the war of attrition has 

consequences, but we have to maintain this position. 	We 

have to maintain this position, because our clients are out 

in the market trying to resolve these issues, and that's not 

a secret to anyone. 

Mr. Reilly made a bunch of comments about the 

forbearance agreement and so forth. 	You know how his 

clients knew about that forbearance agreement? 	You know 

how his clients knew about the Event of Default argument? 

When we sent that notice of non-performance to Bank 

of America and to Bank of New York Mellon as the Trustee, we 

issued a press release. It was the subject of a full half 

page article in the Marketplace Section of the Wall Street 

Journal. Came out the morning of Bank of America's earning 

release and tanked their stock by over four percent. It was 

no secret that we had taken the position that there was an 

Event of Default. 

It was no secret that there was a forbearance 

agreement, because there was a press release about that. 

And, the notice of non-performance that Mr. Reilly cited to 

you indicated -- what did it say? 	There is widespread and 

readily available evidence. 

So, where was his client? 	Where were the Federal 

Home Loan Banks? 	The answer is, they were focused on their 

own securities claims. 	Nothing wrong with that. 	But, 
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they can't maintain there was some secret here. 	It was 

open, notorious, and public in the Wall Street Journal. 

They knew it. 	Anybody else that wanted to declare an Event 

of Default could have copied my letter and done it. 

They didn't. 

So, the suggestion that nobody was representing the 

Holders' interest, their hands weren't tied. 	They have an 

ink jet printer and a keyboard. 

Now, why do I care? 	Because we are trying to 

achieve these resolutions across the market. 	The Court is 

aware that we have achieved a similar resolution in 

connection with the bankrupt Res Cap Debtors. The Court may 

also be aware that the group of debtors, the group of 

institutions involved in that settlement is larger than the 

group of institutions involved in this settlement. 

And, part of the reason for that is that Holders 

have woken up. 	They have recognized that the regulators 

have been focused on protecting borrowers. That's 

appropriate. 	Borrowers need help. They don't have and 

can't afford lawyers. I get that. 	There is nothing wrong 

with that. 

The SEC has been focused on pursuing individuals 

and CDOs, but there hasn't been an enforcement action and 

there is no effort to obtain recovery for RMBs investors, so 

we are doing what we are entitled to do under the contracts. 
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It's a very limited, narrow slice of what we are, can be 

done, but it's necessary. 

The Trustees will not act unless their contracts 

are followed and so we followed those contracts. 	One of 

the ways we follow those contracts, is we aggregate 

investors, get the 25 percent, we step through the Byzantine 

maze that a Court is abundantly familiar with, and because 

we do that, because we don't pretend these contracts don't 

matter, we are able to try to achieve negotiations, and we 

honor the confidentiality expectations that we enter into 

those negotiations with. 

And here, where the law requires them to prove 

collusion and they haven't, certainly the prejudice 

associated with compelling us to produce those negotiations 

is profound. 	It's profound. 

Your Honor, they failed. Their job as lawyers is 

to give you the case law that applies. 	Their job as 

lawyers is to put the facts within the context of the 

governing law. 

And, what they have done is given you law that 

doesn't apply and given you facts that demonstrate that they 

have what they need. 

Given the deep prejudice to our clients, and given 

that all of the Trustee's communications with Bank of 

America and the three parties' communications have been 
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produced, we urge you not to order that the Institutional 

Investors' settlement communications be produced. 	The law 

values settlement. 	It is important that the expectation of 

confidentiality be respected. 

Thank you, your Honor. 

THE COURT: Can I ask you two questions? 

First of all, did you want to deal at all with the 

whole issue about the Event of Default? Whether you have, 

at any point, your clients have taken the position there was 

an Event of Default or when it was, and secondly, I mean, I 

know that you feel that for all the reasons you have stated 

I should not produce, allow to be produced any of these 

negotiations, did you want to deal at all with the common 

interest? 

Do you want to just leave that to what you said? 

MS. PATRICK: Your Honor, with regard to the common 

interest, I will let Mr. Madden deal with that because he is 

deep in the weeds in that law, and did the affidavit, so Mr. 

Madden will address that. 

With regard to the Event of Default issue, here is 

our view on that. 	They have the letters in which we allege 

that there was an Event of Default. 	We issued a notice of 

non-performance under 7.01 of the Pooling and Servicing 

Agreement, and pursuant to 7.01 -- 

THE COURT: Is that the letter that was 
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October 18th? 

MS. PATRICK: October 18th, that's it. 

And, under the 7.01, Section 7.01 of the Pooling 

and Servicing Agreement, an Event of Default means, and I 

will skip to the relevant provision, ii, "any failure by the 

Master Servicer to observe or perform in any material 

respect, any other of the covenants or agreements on the 

part of the Master Servicer contained in this agreement, 

including in our view, to review repurchases when they were 

aware that the loans were bad, that failure, which failure 

materially effects the right of Certificateholders, if that 

failure continues un remedied for a period of 60 days after 

the date on which notice of failure shall have been given to 

the Master Servicer by the Holders, evidencing not less than 

25 percent of the voting right" -- and so what we did, in 

order for an Event of Default to occur, under the Pooling 

and Servicing Agreements, there is a series of things that 

have to occur. 

First, the Master Servicer has to fail to do what 

it's supposed to do. 

Second, either the Trustee or 25 percent of 

Certificateholders have to give notice. 

Third, the non-performance by the Master Servicer 

has to continue un remedied for a period of more than 

60 days and then, as it pertains to the Certificateholders, 
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we can file suit -- well, we could until the Walnut Place 

decision. Now, I am not so sure, but as we understood it, 

after that 60-day period lapsed, then we shift over to 

10.08. 

We make demand on the Trustee to file suit. The 

Trustee has its own 60-day period in which we have to offer 

them an indemnity. If the Trustee refuses to act, we can 

act. 

Now, what's the relevance of that issue here? 

There is a document that they didn't show you. I could dig 

it out and show it to you. 	Nothing in 7.01 requires any 

group of Certificateholders, having given notice of a 

default to pursue it, and there is a sensible reason for 

that. 

It might be cured or it might turn out to be 

trivial or the cost associated with the indemnifying the 

Trustee, if the Holders are driving the train, might be 

massive. As it pertains to some of these trusts, the 

estimate of loan review costs have exceeded 160, 

$200 million. 

You know, there are lots of reasons why the Pooling 

and Servicing Agreements requires the giving of notice, but 

then doesn't mandate that Certificateholders take objection. 

They have the right to make demand on the Trustee, but they 

don't have to pursue these claims if they don't want to. 
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How do you know that? 	Because Mr. Reilly's 

clients, AIG and the Home Loan Banks and everybody else knew 

about our allegations of default and they didn't do anything 

about it either. 

So, how is that relevant here? 	If there is an 

Event of Default under the Pooling and Servicing Agreement, 

the Trustee becomes subject to a prudent investor standard. 

It's not correct that it's a fiduciary standard, in our 

view. 

The Courts are actually, as you know, pretty rigid 

about what a Pooling and Servicing Agreement is and 

Indenture Trustee does, even after an Event of Default. In 

Cruden and the other cases that follow it, if there is an 

Event of Default, the Trustee is obligated to exercise those 

rights that it has under the contract, in accordance with 

the contract. 

So, what does that mean? 	The Trustee is still 

entitled to its indemnity. 	The Trustee is entitled, not 

required, to incur its own financial risk of liability. 

The contract remains in effect. They just cannot be 

passive. 

But, for our purposes that's irrelevant, we think, 

to this decision. 	It's irrelevant because, as you wrote in 

the Walnut Place case, and as the First Department affirmed, 

the Trustee acted. 
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So, it isn't as though the Trustee, in the face of 

knowledge of these facts did nothing. 	The Trustee engaged 

in settlement negotiations, it worked through a process and 

it achieved a resolution. 

So, from our view, the Event of Default is a red 

herring. 	It doesn't actually matter, because here, the 

Trustee acted. If the Trustee had done nothing, if the 

Trustee had been notified of a default and -- 

THE COURT: Sorry. 

(Pause in the proceedings.) 

THE COURT: Sorry. 

MS. PATRICK: So, the point is -- my lawyer here 

helped me -- the point of Cruden, remember I told you Cruden 

says they have to do what they are obligated to do under the 

contract? 

Well, the contract sets out their duty. 	They have 

to inform themselves -- they are entitled to rely on 

experts -- they informed themselves. 

They got all of the same settlement presentations 

that have been produced, they retained experts, they made a 

decision. They got, worked through the whole process and 

so, the Event of Default doesn't actually change what the 

Trustee is required to do under the contract. 

If they had not acted, the question before the 

Court, we might have been here saying they are not behaving 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NK 



71 

PROCEEDINGS 

as a prudent investor because there is a default and they 

haven't done anything. But instead, they acted, and so the 

question that the Court is going to come to in the argument 

of which we are not part, concerning the fiduciary 

exception, may relate to that, but in terms of the overall 

gestalt of this case, it doesn't matter. 

THE COURT: We just need a couple of minutes. 

(Recess taken.) 

THE COURT: Mr. Madden, you are going to address 

this conflict of interest issue. 

MR. MADDEN: Thank you, your Honor. Appreciate the 

Court allowing me to address it the first time. 

THE COURT: When were you going to say something? 

MR. MADDEN: I was biding my time for something as 

easy as this one. 

We didn't hear a lot of talk about the law on 

common interest, so I think there is good reason for that. 

That is, the law is just four score against this motion. 

Your Honor probably wrote that, the seminal opinion on 

common interest. 

THE COURT: How do you like that? 

MR. MADDEN: Really defines it. You look at the 

GUS Consulting case and, you know, the elements of the 

privilege are the communications that the, to fa ciliate 

legal advice. There is no dispute about that. 
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Is there a primary legal, rather than commercial --

are we just talking about business stuff or, is there legal 

matters. That's not at issue. 

And, the only dispute here is whether, would what 

your Honor characterized as some kind of an interlocking 

relationship or limited common purpose, you don't need to 

have a total identity of interests. 

There were some cases that your Honor had talked 

about that said it has to be exactly the same. 	Got to be 

exactly the same, and your Honor pointed out that's really 

not the law of New York. 	The law of New York, there can be 

a limited common purpose. 

So, what do we have here? 	Here, we have a Trustee 

and we are Trust beneficiaries and they are acting so, with 

a common purpose to pursue what -- the same claims. This 

isn't one Plaintiff and another Plaintiff pursuing similar 

claims. They are the same claims. They are seeking the 

same remedy for the same beneficiaries. 	This is, they are 

pursuing the exact same issue, which is to, and in this 

instance, to try to get a settlement. 

We actually have some case law, not from New York, 

but these are concepts that are addressed by courts all 

across the land. We have a couple of cases we cited to your 

Honor, where the issue of Trustee trust, Trustee trust 

beneficiary common interests has come up. 
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The first we cited to your Honor was the U.S. Bank 

versus U.S. Timberlands Klamath Falls case. That's a 

Delaware Chancery Court case from 2005. 	It was an 

Indenture Trustee. 

The Trust beneficiaries and the Court said, you 

couldn't have -- "it is difficult to see how the Noteholders 

and Trustee's interest in prosecuting claims of the nature 

that were at issue there, could be more closely aligned." 

So, when you got Trust beneficiaries in that case, 

it was Indenture Trustee trying to commonly go forward on 

trust claims. That is a paradigm of what a common insurance 

is. 

We also cited your Honor to the Barnett Banks case. 

That's the Florida Court of Appeals case of 1993. 

Interesting notes on that case. The party that was trying 

to get the settlement communications was another Trust 

beneficiary. 	The Court said no, no, these parties, these 

parties over here can have communications and those won't be 

discoverable by a separate, by another beneficiary. 

And so, your Honor, we have offered evidence, we 

have offered my affidavit, Mr. Kravitt's affirmation, we 

have met all of the elements and so, what have we heard? 

What are the arguments in response? 

We have heard -- what we saw, lot of documents 

pointed out before November 18th. There were discussions 
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back and forth between my clients, the Institutional 

Investors and the Trustee where we were attempting to get 

the Trustee to take action. 	They said look, your Honor, 

there is all kinds of adversary tension going on there. 

What they didn't mention to you, your Honor, we 

produced all of our communications with the Trustee before 

November 18th. 	We haven't held any of those back. We 

produced them all. 

What we have said is that when we walk into that 

meeting on November 18th with the Trustee and Bank of 

America and the Bank of America said we would like to see if 

we could work out a way to settle this short of litigation, 

at that point, there was no more, no more attempt on our 

part to try to goad the Trustee into action or take action 

if they wouldn't act. 

At that point, we had a plainly clear common 

interest in attempting to negotiate a settlement. 	So, all 

of that stuff that was pointed out to before November 18th 

is irrelevant. They have had that because we produced it. 

It's from after November 18th that's at issue here, your 

Honor. 

There is, there was no intention, no effort to prod 

the Trustee to move forward. We were all at the same point. 

Let's see if we can work out a deal with Bank of America and 

it's acceptable to the Trust, as something that our clients 
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would recommend to the Trustee that it would accept. 

The only document, your Honor, that was referenced, 

that's after that day's date, what is they call the Oy 

e-mail. 	That has to do with the forbearance agreement, 

which there has been a lot of talk about. 

But, the point of all that was that we started, as 

Mr. Reilly mentioned, we started the process going forward 

with the notice of non-performance. 	That had caused, as 

Ms. Patrick mentioned, that got a lot of attention in the 

press, got a lot of attention amongst banks of their 

shareholders and got Bank of America's attention. 

So, in the course of those negotiations they said, 

we would like for you to, as part of these negotiations, 

let's rachet down the heat. Will you agree, to the extent 

you can, to toll or forbear or whatever it is, on your 

notice? We said, that's fine. We will do that. 

And, what the Oy e-mail, that just all has to do 

with the wording of what is the agreement that's going --

what is the wording that's going to be used in that 

forbearance -- tolling, whatever you want to call it. There 

was no disagreement. 	There is no fighting back and forth 

about that. 

And, even if there was, even if your Honor said, 

you know what? 	On this point, there is some tension. 

Well, your Honor can carve out a narrow exception. 	You can 
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say well, specifically with respect to this issue, I don't 

think there is a common interest, but on all the rest of it, 

it's covered -- but we are not there. We are not there. 

I am not going to talk about the cases they cited. 

I will be happy to if you want. They didn't seem to think 

they were worth mentioning. None of them are even close, 

have nothing to do with the facts of this case. 

So, if your Honor has questions about that, I am 

happy to address them, but I -- so, I will wrap it up by 

saying, I want to address this point that says, wait a 

second, we have the same interests. How can you use this to 

keep this, prevent us from getting this? 

The common interest privilege, your Honor, it 

creates a zone in which you can have privileged 

communications that is not going to be waived. 	It doesn't 

say that anyone else that claims to have the same interests 

can come in and say I want also to have access to your 

settlement communications. 

There is absolutely no law whatsoever, they haven't 

cited a single case that stands for that proposition, that 

if two parties agree and enter into a common enterprise, 

some Third-Party can come along and say I want to peruse all 

your privilege communications back and forth, because I can 

prove I have the same interests. That's not the law. 

Common interest is not something that gives people 
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a passport to look at other people's privileged 

communications. We are here, talking here, your Honor, we 

will suggest, about black letter law. Common interest is a 

well established privilege. 	There is, it's not even close 

on those facts, and as to -- 

THE COURT: What about Mr. Reilly said that there 

were, there was your affidavit and the other affidavit --

MR. REILLY: Kravitt. 

THE COURT: Kravitt, and that one person then said 

yes, there was agreement and someone did not use the word 

"agreement" and does that -- so there was no meeting of the 

minds. 

MR. MADDEN: There is no case that says everybody 

has to use the word "agree" in their affidavit. 	What there 

has to be, a reasonable expectation of confidentiality. 

Mr. Kravitt said we expected there would be 

confidentiality. 	My affidavit says we agreed on 

confidentiality. 	Their affidavit doesn't include the word 

"agreement". You can infer agreement there. They indicate 

it doesn't have to be in writing, it can be inferred from 

the circumstances. 

So, the absence of the word "agree" in the 

affidavit is completely a non-issue. 	That's all I have. 

THE COURT: Thank you, Mr. Madden. 

Mr. Reilly , do you want to briefly respond to -- 
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MR. REILLY: I do, please. 

THE COURT: -- the opposition. 

MR. REILLY: It's not clear to me what position Ms. 

Patrick took on your question about whether there was an 

Event of Default or not. 

I heard a lot of references. She raises a lot of 

provisions. A fair conclusion from what she said is there 

was, but I am not going to put words in her mouth. I don't 

think she said yes or no. 

The fact she said yes, multiple times, and let's 

look through 46. 	I did not cover this, but this is an 

e-mail from Mr. Kravitt. Second number two there, this is 

the meeting coming up. 	"Why I believe the most 

constructive path for the time being is not to debate 

whether an Event of Default has occurred." 

They were debating it at that point. 	And, it's a 

fair conclusion from this, is on the side of yes, it has. 

Ms. Patrick was on that side. The Trustee counsel said, 

let's not talk about that right now. 	It's fair to conclude 

they said yes. Now, I think she said yes today. 	That's a 

critical issue for us on all of these questions. 

I want to talk about the case that Mr. Madden just 

brought up, the U.S. Trust case and in that case, the Court 

said, it's a very interesting case, it refers to the no 

action clause. 
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Looking at page 3, one distinguishing factor in the 

case, first of all, it is not like the situation, this 

situation. In that case, the Trustee brought a suit against 

Third Parties and the issuer. 	There is actually a lawsuit 

filed and they represent the interests of the Trust and, 

it's not a settlement communication case. 	So -- 

THE COURT: 	You are talking about the U.S. Bank 

versus Amp? 

MR. REILLY: U.S. Bank versus, sorry, U.S. Bank 

versus U.S. Timberlands. 

In some ways, it's distinguished because it's not a 

case in which other Certificateholders are saying hey, you 

are keeping us from knowing what you did with regard to our 

rights. 	Right. 	But, the Court there says that in 

situations where the interest diverged, there is no common 

interest. 

I will read from the case. 	"That being said, 

there are situations where their, the interest of the 

Trustee and Third-Party converge. For example, where the 

Trustee seeks an indemnification from the Noteholders to 

bring suit." 

Your Honor, I would give you my copy, but I have 

notes all over it. 

THE COURT: Okay. 

MR. REILLY: So that being said, "there are 
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situations where their interests diverge, for example, where 

the Trustee seeks indemnification from the Noteholders for 

bringing suit". Indemnification here, that's the position. 

In this situation, the parties' interests are 

actually antagonistic. 	"Any documents containing 

communications relating to indemnification of the Trustee 

are therefore discoverable." 

All right. 	So, Mr. Madden made a huge concession 

to us right now. 	They are not, just a minute ago, they are 

not on, in lockstep with us on everything. They are not in 

lockstep on the indemnification. They are not in lockstep 

on the Event of Default. They are not in lockstep about the 

amount of attorney's fees. They are not in lockstep about 

whether Certificateholders should get notice or not. 

They may not be in lockstep on every single term 

that showed up ultimately in the settlement agreement. 

They are just getting started on negotiations. 

I agree with Mr. Madden if, in fact, there are 

issues in which the Trustee and the Institutional Investors 

were on opposite sides in negotiating, that ought to be 

produced . 	There is no way they can reconcile, Mr. Madden 

conceded, they can reconcile they are going in the same 

direction at that point. 	That would be an improper 

application of a common interest because, in fact, it's an 

adverse interest at that point. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NK 



81 

PROCEEDINGS 

I think we have shown you that they were adverse. 

This is the best example of that we have. 	This is early 	on 

where they are fighting about whether an Event of Default 

occurred or not. 

I want to talk about their silent majority 

argument. 	We have been hearing for weeks, 95 percent of 

the people support it. That's like saying in an election 

ten percent of the people showed up and the other 90 percent 

didn't show up -- they will vote for me. 	That isn't a vote 

in support of this settlement. 

Every one of those Certificateholders out there is 

entitled to count on this process, to deal with whether or 

not the conduct of this Trustee and the settlement that they 

entered into was fair. 	That's what they brought to this 

case. 

If there wasn't a single objector, a single 

Intervenor, a single person asking for more information, 

this Court would have to do what they asked it to do, which 

is engage in a legal process. 

This case isn't being decided in a voting booth. 

It's a Court of law, subject to the rule of law and subject 

to the request that they made. 	They ask you to bless it. 

And, this group here is saying we want more information 

before we know what to do with that. 

It does not matter, and 95 percent is an attempt 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NK 



82 

PROCEEDINGS 

apparently, to bolster a position they are not so 

comfortable about because I don't know how much their 

interests are right now. We served interrogatories, 

probably tomorrow, to ask what are the interests they 

represent today. 	Let us know how many of these people are 

your clients and who are proposing the settlement be moved 

forward. 

Last point, there is not a single New York case 

that they want to talk about case law. What case in New 

York State Court said you have to find collusion? There is 

not a single one. 	They didn't refer to all the cases 

talking about from other jurisdictions. They have a 

footnote about this long, and I think it's footnote number 

five. 

Footnote number five in their brief that says, here 

is all the case law that supports a finding of collusion. 

There isn't a single New York case in that footnote -- not 

one. 

If you want to look to Class Actions, we can do 

that. 	You can do that. Obviously, if you want to see what 

they do in those settings, there is no opt out from the 

Class. 	The Class rep and the Class counsel are fiduciaries 

to the Class. 

We know right now, not only were they in a safe 

position -- "they" meaning the Institutional Investors -- 
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there is an opt out in the Class Action. 	We know, sorry, 

we know today, not only today, Institutional Investors were 

not a fiduciary. We didn't even represent their interests. 

Don't even expect us to do that. 

So, in sum, your Honor, in sum, the affidavit issue 

doesn't really get resolved. 	If Jason Kravitt wanted to 

say I agreed, we agreed, we entered into a common interest 

privilege on November 18th, 2010, he could have said so. 

I can't believe that was incidental or accidental. 

If he wanted to say we had a meeting of the minds, he could 

have said so. 	Mr. Madden thought they had a meeting of the 

minds. 

It's not clear if Mr. Kravitt had a meeting of the 

minds. That's because in reality they didn't. 	All they 

were saying is let's start negotiating. 	That's not a 

common interest. 	And then, he then went through a bunch of 

machinations on deciding whether or not, whether you are 

going to get indemnity, whether you will give notice. 

There is no common interest here, and it's the 

first time ever that the negotiations would be found, as a 

matter of law, to support a common interest privilege 

without agreement, and when parties who are, whose interests 

were being negotiated are being extinguished without being 

represented. 

THE COURT: Most of the arguments you have made 
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didn't seem to go to the reasons why you think you are 

entitled to negotiations between the Institutional Investors 

and Bank of America. 

MR. REILLY: Between these two? 

THE COURT: Yes. I mean, we sort of didn't -- it 

seemed that wasn't talked about too much. 

MR. REILLY: Well, I didn't mean to do that, 

because this particular line here -- 

THE COURT: It's the other line that I am saying I 

didn't think you really addressed. 

MR. REILLY: This one as to Bank of America? 

THE COURT: Yes. 

MR. REILLY: Well, they don't have a common 

interest argument. 

THE COURT: I understand that. 

MR. REILLY: It's nothing but relevance, and here 

is, why would be it be relevant? 	Because that is the 

negotiation. 

From what the record shows, the Trustee is watching 

the inside Institutional Investors negotiating. 	In that 

particular line the question becomes, did Bank of America 

ever say hey, here is an offer that might interest you and 

your clients? 	I don't know what they said. Maybe, if it 

were something we didn't want. 

The key is, when the inside Institutional Investors 
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are negotiating directly with Bank of America, they are not 

doing it for us. 	They are not doing it for us. 	That is 

part of what this Court would be endorsing, is the arms 

length settlement negotiations. 

Any time Ms. Patrick and Ms. Golin from Wachtell --

by the way your Honor, it appears there are loads of 

conversations between Ms. Patrick and Ms. Golin about the 

settlement loads. I can't tell how many, but we don't get a 

log here, right, because they aren't asserting privilege. 

They say it has nothing to do with this case. 

Well, it has to do with -- it's the two points of 

the spear at that point. 	It is Ms. Patrick, supposedly 

with the delegation of the Trustee on one hand and Bank of 

America on the other hand, negotiating a deal. Those are 

the adverse parties. 

So, so, let's assume Ms. Patrick says, you know, or 

Bank of America said you know what? We will give you 15 

billion, right. 	We don't know those numbers. 	What we 

have heard from them is you know, the result. 

But, there has to be a blessing about the 

beginning, about the middle and the end. 	We don't know the 

negotiations between Ms. Patrick and Bank of America in the 

beginning or the middle. 	We only know the end. 

Their argument is, read the agreement. 	You know 

what it's about. 	So, I hope that answers your question. 
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THE COURT: The last thing is, you just happened to 

mention that you are going to be propounding 

interrogatories. 	I imagine there will be more than one 

interrogatory on your interrogatories and one of the things 

I have been thinking about is, I think that your request for 

all the settlement communications here is a very, very broad 

request. 

I will have to -- I will think about it, if I think 

you are entitled to any of it, but it's just too broad. 

There are certain specific areas that you have raised that 

seem like maybe those would be relevant, but to say I want 

all your settlement communications, because what I said 

earlier along, I have been around here long enough to know 

that settlement negotiations are not something that are 

generally looked at or produced or discussed. 

And, we also know that there really isn't, as I 

said before, any real precedent, complete precedent to go 

to. 	I have to look at other things. I look at regular 

cases where they are litigated and no one cares if I agree 

with the settlement or not. 	Then, you have a Class Action 

where you are asked to review, but there are differences. 

I understand there are differences, but part of 

your obligation is, as the Judge, is to review the 

settlement and see if anybody objects to it. That's not 

what usually happens in a regular case. So, those cases 
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have some value, not precedential, but certainly some value. 

This is an Article 77. 	I keep looking at it because I 

never had one of those before. 	I imagine maybe none of you 

have. 

It says, as we know, "that any party to the 

proceeding, shall have a right to examine the Trustees under 

oath, either before or after filing an answer to an answer 

or objection as to any matter relating to their 

administration of the Trust." 

You have got a lot of these settlement 

negotiations. I think your first meeting here was almost a 

year ago, if not to the date, certainly to the week. 

MR. REILLY: Roughly. 

THE COURT: Why don't you have a deposition of one 

or two people from the Trustee and ask them some of these 

questions, and see what they say. Then, we can see if there 

is something that really is an issue that has come up that 

needs to be, that needs to be discovered. 

I think just to ask for all these settlement 

communications, and as we know, they have already produced 

the three-way communications, and that's a lot of 

documentation, and I really think you have got all the 

documents they relied upon and expert reports and all that. 

I think it would be, I would be interested, I would 

like to see what the Trustees would say about their 
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participation. What happened? Was it really the 

Institutional Investors? Did they come in with all kinds of 

guns blazing? Maybe they do it in Texas, let's go and -- 

MS. PATRICK: We do come in with guns blazing. You 

are exactly right, your Honor. 

THE COURT: And let's negotiate and poor Mr. Ingber 

says oh, well, I better let her do this first. I don't know 

what went on. 

But, I think you can ask some of those questions 

because you got enough to know what's going on here and some 

of the things that you might want may come out or they may 

not, but this, I just think that the request for all the 

settlement negotiations just -- I have listened to all of 

this. I have read it. I looked at the cases we talked 

about it. I can't write a decision on this because it will 

take too long and, I think, I think it's already a year. I 

am -- not my fault, but it's already a year. 

I think you have to go to the next step. 	I really 

think that that would get us far along to doing that. 	If 

you come and decide, after you have one or two, and I am 

sure there could possibly be more than one person -- 

MR. REILLY: There could be more. 

THE COURT: -- from Bank of New York, who has some 

knowledge, then you may come back and say there is some area 

where I think I really, really need more. 	You can ask them 
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was a much higher number talked about. I think that there 

is, in somebody's report, I don't remember the names of all 

the experts, there was an indication that there was a range, 

a higher range and lower range. It got to this range. 

They were considering a lot of different things, 

but if there is some outrageously higher number that was 

talked about or something, I think you can explore that 

without having to go through all these settlement 

negotiations. 

Just, there is a certain kind of privilege, certain 

kind of rules that you learn here from day one. I can't say 

oh, I learned that I always ruled that way, but forget it, I 

will rule this way today. 

That is what I really think should be the next 

step. I don't need a motion, a written motion the next time 

to tell me well, Judge, we found this and this. What we 

want, because mostly you people bring up the important 

points, the important issues, and as I probably said to you 

once before, a lot of these discovery issues where am I 

going to go to get the answer for this exact thing. Can I 

look at different cases? Apparently, I have written a few 

of them. 	I know the issues. We can go on. 

That's really how I feel you need to go here. I 

think you will get some of the things, but I just, I read 

these papers, and I was skeptical, but I want to listen to 
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everything you said, that you all said, and I really feel 

that's the next step, to get dates, to have some, pick the 

people. 	I don't know if you know who you want, or sit down 

with Mr. Ingber. I don't think he will, I don't think, 

could possibly know you can't depose a Trustee because 

that's the only thing that this Article 71 says certainly 

you can do that and see what you get from that. 	That's 

what I think should happen now. 

I am not, I appreciate Mr. Madden speaking about 

the common interest privilege. I don't think we reach it at 

this point. We might, at some other point. The law, I am 

sure, won't change much between now and then. 

What is the next thing you want to start talking 

about now? 

The other people that flew in from the other part 

of the country are apparently going to fly back and are just 

not going to stick around, so what is the next, the next 

issue that you want to start with because we do have to 

close the courtroom at one. 

MR. LOESER: The next issue -- 

THE COURT: But you could start. 

MR. LOESER: First of all, I am Derrick Loeser. I 

represent the Federal Home Banks of Chicago and Boston and 

Indianapolis. 

The next issue for the today is the fiduciary duty 
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exception, and whether we are entitled to communications the 

Trustee had with its counsel. 

I guess I will make some, a few remarks and then we 

will break for lunch? Is that the plan or then we will come 

back and complete the argument? 

THE COURT: 	Okay. 

MR. LOESER: I gather that's -- 

MR. INGBER: That's fine, your Honor. 

MR. LOESER: My clients are federally charged 

institutions. 	They have intervened in the matter, not as 

objectors as they are often described, but really as 

Certificateholders with substantial holdings who want more 

information about the settlement so they can evaluate 

whether it's fair. 

Obviously, we are all aware, as your Honor said, 

this is an Article 77 proceeding, and as the presentation 

this morning also indicates, some way or another, Bank of 

New York Mellon, BoNY, picked up the mantle of settlement 

and presented it to the Court. 

It is asking for approval of the settlement, and as 

Mr. Reilly has indicated, a broad array of other forms of 

relief that BoNY is seeking here. 

From a sort of historical standpoint, we live in 

interesting times. Your courtroom is full -- I was asking 

before when this courthouse was built. It was built in 
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1925, and not long after that the Great Depression occurred 

and the financial system in the country collapsed and there 

was a tremendous amount of litigation against Trustees, 

Indenture Trustees included, and the role they played in 

that collapse. 

And, the law changed massively since then, because 

as the number of cases that Mr. Ingber indicates, there was 

a lot of frustration with the limited role Trustees seemed 

to play to avert disaster. 	The law evolved. 

Here we are now, following another financial 

collapse that many people thought we were on the cusp of 

another depression, and once again, we have a Trustee 

entity. They didn't have fiduciary duties, just like was 

argued in 1936. We have absolutely no fiduciary duties. 

I think there is a historical perspective here 

that's interesting. 

One way or another, Bank of New York Mellon picked 

up the settlement in presenting it to the Court -- doubtless 

they communicated with counsel regarding what their duties 

and obligations were. 

We know that to be the case, and it's certainly not 

surprising, as everybody recognizes we are in a highly 

unusual situation here with a massive settlement that 

crosses not one, not two, but 530 multi-billion dollar 

Trusts. 
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They communicated with counsel, and as often comes 

up where Trustees are communicating with counsel, there is 

the question, is that information discoverable by other 

beneficiaries of those Trusts. 

And, there is an exception -- the papers lay it 

out -- that describes, yes, there are certain instances 

where those fiduciary communications are available. 	The 

circumstances, if there are fiduciary duties and if the 

communications pertain to administration. 

Now, BoNY's argument here today, much like the 

argument made decades ago, it has absolutely no fiduciary 

duties. 	None. 

They contend their only activities are 

circumscribed entirely by the PSA. 	They did not have, at 

any point, have any duty. They call each of them Indenture 

Trustee, which I am sure -- they are only in here for 17. 

For the rest, they come up with other labels, corporate 

securitization, whatever. They say we have no duties. 

What matters, what happened at any point in the 

process, we have absolutely no duties beyond the contractual 

duties in the PSAs, and I do think it's important again, to 

step back and pause and think about what's being said here. 

This is a settlement that binds hundreds, if not 

thousands of Certificateholders across 530 Trusts, and the 

settlement, by design, releases the rights of all of the 
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Certificateholders. 

And BoNY, as there is this debate as to whether 

they watched the settlement or negotiated or whatever it is 

they are presenting it to the Court, they are saying they 

have doubts. 	We have this massive doubts. 

You have this massive settlement, binding all of 

these absent parties, right, and you have BoNY saying we 

have absolutely no duties. 

What's remarkable, your Honor, is that there is not 

somebody else who is involved in the release of my clients' 

rights, and all these other Certificateholders' rights 

saying that's okay, BoNY doesn't need to have duties to us 

because we have those duties. 

You know, one might expect that Ms. Patrick's firm, 

acting on behalf of the larger Trust, would indicate some 

duty to the other Certificateholders. They are saying no, 

no, we have none of those duties. We just were representing 

our clients. 

And, you have Bank of America, they are obviously 

not stepping forward and saying they have any duties to our 

clients. They are the entities that were engaged in the 

wrongdoing to the clients. 

So, you have no entity involved in this settlement 

that's coming before you today saying don't worry, your 

Honor, we looked out for the interests of those people. 
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Instead, you have everybody saying, wasn't us. 	We didn't 

have that responsibility. 

And, your Honor, that should sound improbable to 

you, because it is. 	That is exactly the kind of thing that 

the case law from the 30's and 40's expressed frustration 

about disasters in which the Trustee, along with everybody 

else said, we have no duties. 

I think, just from the big picture perspective of 

what's going on here, we have to look at the one entity here 

today that does have fiduciary duties, that can't just claim 

them, and is not just limited to duties set forth in the 

PSAs. 

The first reason, under the law, and this is unlike 

the issue that you heard about for a couple of hours, there 

is not an absence of case law on fiduciary duty exception. 

There is not an absence of New York case law. 

Judge Baer, in the Ambec decision looked 

specifically at this issue, applied it in this specific 

context and came to a very important conclusion. 

Let's talk for a minute about that decision, 

because what the Judge indicated, and he did so by reviewing 

historical precedents, noting the evolution of the law and 

looking at the Trustee's role, and said at an irreducible 

minimum, even if you are talking about Indenture Trustee, 

they have the duties to avoid conflicts of interest and they 
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have the duties of loyalty. 

Then, the Court said well, I see there is this 

exception to the attorney client privilege for fiduciary 

duty, and by the way, the Court indicates that it's not a 

controversial proposition. There is some reference to it 

somehow being this wholly controversial -- 

THE COURT: You mean the fiduciary exception? 

MR. LOESER: It is not a controversial issue, 

according Judge Baer, and so he goes through the case law 

and says yes, there are these irreducible minimal 

obligations, and yes, they are sure to trigger this 

exception. 

Mr. Ingber has cited some cases suggesting that 

that's not the law. 	That no, the law recognizes that these 

minimum duties, such as Judge Baer indicated, aren't 

fiduciary. 	That's not accurate at all. 	That's not what 

Judge Baer indicated. The cases they cite don't say that. 

Rely significantly on the AG Capital case, which is 11 

NY3rd, and opinion -- 

THE COURT: You can just stick to the official 

citation. 

MR. LOESER: They rely on that case saying no, 

these irreducible things, those aren't fiduciary duties. 

They cite a case, and if you actually look at the case, what 

it says is that there are also ministerial duties that the 
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Indenture Trust or a Trust of limited capacity, corporate 

securitization, whatever that case refers to, are those 

ministerial duties are not fiduciary. That's certainly no 

surprise. We aren't saying ministerial duties aren't 

fiduciary. 	The case doesn't address what Judge Baer 

addresses with duties of loyalties and avoiding conflict of 

interest. 

The law has evolved. Trustees can no longer, in 

the normal course say, we have no duties, no obligation to 

do anything. The law has evolved to the point where there 

is an irreducible minimum. Trustees have certain duties; 

the duties of loyalty and to avoid conflicts of interest, 

and as Judge Baer indicated, those are duties that are 

fiduciary in nature. 

Now, are we saying that Bank of New York Mellon is 

a full fledged fiduciary or a fiduciary for all purposes or, 

as Bank of New York Mellon seems to keep characterizing our 

briefs, they are just saying they are a fiduciary. 

No, that is not what we are saying. That's not 

what we need to say in order to trigger this exception. 	We 

just have to show a fiduciary duty. We have. In the normal 

course, they have these fiduciary duties. 	They can't avoid 

it. 

Now, the important thing to consider here, we could 

just stop there. 	I am sure your Honor would love it if we 
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did. 	But, we are not in the normal course. They have 

these duties. As Judge Baer indicated, if they are enough 

to trigger the exception, we get the documents. 	But, it's 

important to consider we are not in the normal course. 	We 

are in, we are out in la-la land, as far as trust issues go. 

We have a settlement that counsel has indicated 

herself, never before achieved -- it crosses 530 Trusts. 

It's a highly unusual circumstance, and it's not just the 

settlement, as counsel described is unusual, it's the 

underlying events that had occurred. 

As the Institutional Investors indicated, there was 

a massive Event of Default, there were billions of dollars 

of mortgages that weren't purchased, there were servicing 

violations that destroyed the whole purpose of the Trust, 

and collateral here was not looked after in any kind of 

settlement. So, it's a huge event that occurred. 

Why does that matter? 	It matters because one of 

the other things that came out of the Depression was the 

notion that a Trustee cannot exculpate itself and limit 

itself out of existence. It has these dire circumstances 

problems, the Event of Default duties, and if there has been 

an Event of Default the world changes. 

I mean, this Trustee, they did everything they 

could to make it look like there was no Event of Default. 

The last thing they wanted anybody to say was there was that 
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Event of Default. 

The reason is obvious. Look at the case law. It's 

obvious. The law evolved, learn from what happened. It 

said okay, even if you are an Indenture Trustee, once an 

Event of Default occurs, the world changes. At that point, 

you are not limited to the duties in the contract. At that 

point, you have the duty of prudence, which is the 

quintessential fiduciary duty. 

Your Honor, if we could put up slide 26? You have 

seen this slide already. Counsel has talked about. 	This 

is 8.01. 

It's really important to keep this provision in 

mind when Mr. Ingber stands up to discuss how, in his view, 

the duties of the Trustee were solely limited to the PSAs, 

they had no obligation other than that. 

Because, if you look at 8.01 it could not be 

clearer than what it says is the duties of the Trustee 

are -- limited to the PSA, unless there is an Event of 

Default. 	This isn't just Bank of New York Mellon being 

charitable to the beneficiaries. This is the law. 	There 

is no choice. This has to be in your PSA. 	If it's an 

indenture, has to be an indenture. 

This is the law. In the Event of Default, you are 

not limited to the contract. 	You have broader -- at this 

point, really, your Honor, the point can't be genuinely 
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contested. There is no dispute in the law, after an Event 

of Default, the world changes. The Trustees take on much 

more significant, broader responsibilities and very 

particularly, your Honor, they take on responsibilities that 

are not confined by the contract. 	That's what the law is. 

That's what the PSA itself indicates. 

Your Honor, the second bullet there indicates the 

second point, which is not just you are not bound by the 

contract once an Event of Default occurs, but you are bound 

by a duty of prudence. 

What BoNY's counsel has said oh, that's just a 

contractual duty of prudence. That's not a fiduciary duty 

of prudence. A duty is a duty, your Honor. 

It's, and I have yet to see a case that says a duty 

of prudence is somehow different in a contract than it is 

under the law. 	Again, we are looking for fiduciary duties 

to trigger this exception. When you have a duty of 

prudence, that is quintessentially a fiduciary duty. 

Now, there is one case, your Honor, that I will 

just read briefly from, and violate a rule of my own to not 

bore the Court with reading part of a case, but it's also 

important to understand why the duties change when there has 

been an Event of Default. 

It's not just some mechanism someone in some room 

invented because it seemed like an interesting thing to say. 
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Your Honor, if you look at the Beck case, there is a very 

nice description of why everything changes after an Event of 

Default. 

Here is what the Court -- in reality militating in 

favor of this revised allocation of responsibilities of 

course is that in the aftermath of a default by the obligor, 

Bondholders, particularly those whose bonds represent only a 

relatively, small portion of a large issue, as a practical 

matter, will be unable to act effectively to guarantee 

against the further impairment of their economic interest. 

So, in the aftermath of an Event of Default the 

Trustee plays this critically important role in protecting 

people like my clients. Okay. 

THE COURT: All right. Can we end with that? 

MR. LOESER: Yes. 

THE COURT: We will lock up the courtroom. We will 

open it up at 2 o'clock so as soon as everybody gathers 

themself together after 2 o'clock, we will start this 

afternoon. 

Have a nice break. 

(Lunch recess taken). 
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AFTERNOON SESSION 

THE COURT: We will continue. 

MR. LOESER: Thank you, your Honor. 

Where we left off with was discussing the 

importance of an Event of Default and obviously, as I have 

said, under the law it's critically important, and when you 

ask Ms. Patrick whether an Event of Default had occurred, 

what she concluded with was it doesn't really matter. 

I submit, your Honor, under the law, there is 

really no dispute about this. Under the clear dictates of 

the law, it's extremely important whether an Event of 

Default occurred. 

Slide 27. 	So, if we look to the PSAs and look at 

what the definition of an Event of Default is, what you will 

hear is exactly what counsel for the Institutional Investors 

said. An Event of Default occurs, when the Trustee is 

notified in writing of failures by the Master Servicer to 

perform its duties in a material way, and 60 days pass 

without a cure. 

That's an Event of Default. 	It's a defined term. 

That's what you need. That's precisely what happened here. 

There is no dispute about this on the record, as 

Institutional Investors surely would agree they notified the 

Trustee repeatedly, in fact, but certainly as of October of 
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2010, of a variety of failures on the part of the Master 

Servicer. They notified them in writing. They had 

25 percent of the voting shares, as indicated in their 

correspondence, and that is an Event of Default. 

Now, we can be sure that we wouldn't be here today, 

in the absence of an Event of Default, because the Trustee 

would not have come forward and taken these extraordinary 

actions. 

You know, in some ways the Trustees are like when 

you buy life insurance. The salesmen are there in your face 

to sell it, but after it's sold, it's hard to find the 

person who sold it to you. 

Trustees, it's a similar operation. They sign for 

these duties, and they want to stay hidden under their rock 

as much as they can and sure don't want there to be an Event 

of Default. Once it's triggered, then they have to take 

action. 

The Institutional Investors triggered that Event of 

Default, dramatically changing the Trustee's obligations, as 

demonstrated by this whole course of events that happened 

after that point. 

The fact that the Trustee suddenly was, one or way 

or another, was watching or participating in it remains to 

be seen. This settlement, making suggestions as to 

indemnity and other things, they came alive because they 
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fully recognized that the world had changed. 

Now, BoNY's answer to this is two fold. 	It's 

really critical to look carefully at what they are saying. 

The first thing BoNY says is look, you have to 

prove there was an Event of Default. 	If you want to show 

we had these fiduciary duties, you have to prove there was 

an Event of Default. 

The problem with that argument, your Honor is, that 

is not a requirement of the PSA. 	It does not require the 

Certificateholders to prove to the Trustee that there was an 

Event of Default. 	It requires the Certificateholders to 

notify them of the events of the material breaches they have 

identified. 

Their argument, really what they are saying is, the 

fire alarm does not require the Fire Department to go put 

out the fire. You have to go to the Fire Department and 

prove there is a fire, and then, they will step forward and 

go put it out. 	That's just completely wrong. 

The whole reason why an Event of Default triggers 

these higher duties, if what they are saying it's true, it 

does take a lot of time to prove these underlying failures, 

and by the time they are approved the damage is done. 

The Trust is depleted, it's wiped out, your Honor. 

That is clearly not what the case law indicates. It's not 

what the purpose of the law is. It's just wrong. 
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The PSAs are very clear -- you notify them. 	You 

don't prove, you notify them. 	They were notified and 

that's why an Event of Default occurred. 

Now, the other argument that BoNY has provided is 

this concept that there was no Event of Default because of 

the forbearance agreement. 

They came up with this thing through some legal 

gymnastics. After some debate they called it a forbearance 

agreement. 	The forbearance agreement makes the Event of 

Default go away. 	It's a magic wand. That was a default, 

you notified us, it goes away because we agreed that it goes 

away. 

The problem is, first of all, the PSAs don't say 

one word about the ability of the Trustee to forbear on 

their default. 	Once it's notified, they have obligations. 

They become a fiduciary. They have a prudent duty, and the 

forbearance agreement doesn't make that go away. 

All that it does, as Ms. Patrick indicated in the 

e-mail that we looked at, is it provided, provides the 

Trustee with more time to solve the problem. 	That's 

legally, that's all the forbearance agreement does, as Ms. 

Patrick explains in her e-mail back and forth with BoNY at 

the time of this forbearance agreement. 

All we are saying, that we triggered an Event of 

Default, the 60 days lapsed and then, there is this 7.01 
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provision that's designed to give us time to notify 

Certificateholders that an Event of Default has occurred and 

during that timeframe, we can extend the amount of time that 

we have to give notice. There is nothing in the PSA that 

indicates that it actually makes the Event of Default go 

away. 

If we look at the Section 7.03, it's really 

important to walk through this, because it really 

demonstrates my point. 	This is the provision that BoNY 

says authorizes the forbearance agreement that makes an 

Event of Default go away, so that they never have these 

duties -- never have these extra duties. 

What it says is, "within 60 days after the 

occurrence of any Event of Default". You have to stop there 

because Event of Default is a defined term and an Event of 

Default happens, as I said, you give notice and 60 days has 

past. Before that initial 60 some days has past, there is 

not an Event of Default. 

Here, what this provision indicates, is that after 

the first 60 days has past, you have 60 days to give the 

notice. 	So, the reference to cure or waiver there, is a 

cure or waiver, just as it says, after an Event of Default. 

The Trustee is authorized to cure or waive under this 

provision "after" an Event of Default. 

That's critically important, your Honor, because 
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the cure or waiver is a function that they perform as a 

fiduciary, with fiduciary duties of prudence. They can't 

just cure and waiver with no duties to anyone. 	The cure 

and waiver comes up after the Event of Default. 	That's 

what this indicates. It's 60 days built into the definition 

of Event of Default and another 60 days to cure, but in the 

other 60 days the fiduciary duties apply because, as it 

says, there has been an Event of Default. 

Now, we are not saying, as BoNY suggests, that they 

could not enter the forbearance agreement, that they could 

not extend the time. 	They surely could. 	We have no 

interest in saying they couldn't, but what they can't do is 

have the Event of Default occur and avoid the fiduciary 

responsibilities that are triggered by that Event of 

Default. 

Again, your Honor, the Institutional Investors 

don't disagree. 	We have correspondence, that e-mail that 

indicates that they believe the Event of Default simply 

provided more time. 	The Event of Default was the gun to 

the head of the Trustee. 

The last thing they were going to do is tell the 

Trustee you have nothing to worry about here. 	As they 

themselves have indicated to the Trustee, they just gave 

them more time. 	They didn't make it go away. 

Again, in the context of the law and the importance 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NK 



108 

PROCEEDINGS 

of the Trustee's duties, once there is an Event of Default 

this is a legal fiction that undermines the whole purpose of 

the law. 	You can't get into this endless loop of having 

all these failures occur and endlessly continuing your 

obligation to do anything about it. 	You can extend the 

time, but you got to act as a fiduciary, with fiduciary 

duties once that occurs. 

So, your Honor, because they had an irreducible 

minimum, the duties of loyalty and duties to avoid 

conflicts, and because there was an Event of Default, it's 

just not credible to say there was not. 

Given all the things that happened that have 

brought us to this Court, they have the duties of prudence 

as well. 

Now, the final reason why fiduciary duties arose 

here, your Honor, is a legal, basic one under Trust law. 

Again, there is ample case law on this point. You are not 

required to go off in unchartered territory here. 

Fiduciary case law is premised on the notion that 

determining whether someone is a fiduciary is a functional 

test. 	It's not something merely determined by contract -- 

it's also determined by actions. 

There is an abundance of case law that describes 

really what that means. Generally speaking, it comes down 

to a few discrete powers. 
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One, powers and authority: De facto control, 

dominance, position of trust, reliance, the ability to take 

actions on behalf of others, the ability to bind others, and 

the presence of discretion. 	Those are the hallmarks of a 

fiduciary and the functional, under the functional tests 

that applies under New York law and frankly, the law all 

over the country. 

There was one Court, your Honor, when discussing 

what it means to be a fiduciary and how you evaluate status, 

we indicated, we cite this case in our brief. It said, if 

you walk like a duck and talk like a duck, you are a duck. 

So it goes with fiduciary status, because if you 

put yourself in the position of being a fiduciary, people 

rely on you and you control their rights. 	It's an 

important position, and Courts hold people in that position 

to high degrees of duties. 

Let's look a BoNY's conduct. 	Was BoNY, as counsel 

indicated, some functional entity performing purely 

ministerial actions? Were they checking off boxes? Were 

they just filing things? 	Were they licking envelopes and 

sending letters? 

No, your Honor. Maybe that's what they did before 

they got dragged out into the open here, but it is sure not 

what they did after they got dragged out. 

They entered a far reaching settlement that crosses 
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530 different Trusts and binds all of these people's rights 

and interests and they have asked for us, as we talked about 

extensively, very broad relief that they want this Court to 

bless, including a finding that the Court hereby approves 

the actions of the Trustee into entering the settlement 

agreement in all respects. 

As it's a bit unclear now what their role was, but 

it sounds like they are saying they negotiated the 

settlement, they were involved in negotiation, unclear if 

that's true or not, but seems to be their position. They 

made discretionary decisions about what relief would be 

provided, what the settlement would look like, how the 

settlement would be presented, what experts to hire, what 

positions to take, in terms of the value of 

Certificateholders' claims. 

These are not ministerial functions, your Honor. 

These are the functions of a fiduciary, engaging in classic 

fiduciary obligation, which is to settle and resolve and 

determine the rights of people who rely on the fiduciary to 

make decisions. 

We are not saying, your Honor, that the fiduciary 

duty arose simply because it had, they had the ability, 

which they have indicated is implicit ability, not expressly 

put forth in the contract, the ability to settle claims. 

That's not what we are saying. 
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They are not settling the claim of a writer who 

didn't do what they were supposed to do and some money was 

lost. They are settling everybody's claims across 530 

Trusts. 

I think it's important on that point, your Honor, 

to look at their brief and look how they are characterizing 

our argument, because it shows where they go off the rails. 

What they have said on page 6 of their brief, is 

the objectors err in asserting that "the PSA and the SSA's 

authorize BNYM to commence litigation on behalf of 

Certificateholders, something BNYM has not done, but say not 

one word about BNYM's authority to enter into a settlement 

stipulation that binds the fiduciary beneficiaries, period. 

That is our position, is that BNYM -- that's what they say 

we say. 

If you look at our brief, it's important to see 

what we actually say. 	It says -- this is what they chopped 

off. 	Says but a not one word about BNYM's authority to 

enter into a settlement that binds the beneficiaries of 530 

separate trusts and obtain the broad relief requested by the 

PFOJ. 

So, they just chopped off the rest of the sentence 

and completely distorted our position. It's just not the 

authority to settle that was the fiduciary act here. It's 

not just a run of the mill settlement. It's a settlement 
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that binds 530 trusts and obtains broad relief. 	That, they 

chopped that out of the mix, because they know if you 

consider the broad realm of activity, the broad settlement 

they engage in, this is not some of run of the mill thing 

authorized by the contract. 

Now, the other thing that BoNY indicates that is, 

look, so there is discretion. So what? 	So, you had 

discretion. 	In fact, most of the cases that talk about 

whether someone is a fiduciary, really do focus on whether 

it is a discretion. If you are leaving up to someone to 

make decisions, they have wide authority to do so. If you 

have a broker that can make investment decisions, it's the 

discretion that makes them a fiduciary. 

They are saying there are cases that show that 

discretion is not enough. If you have discretion, doesn't 

mean you are a fiduciary, but it's really helpful to look at 

those cases, to go look at what they are talking about and 

what they say about when someone crosses the line from being 

nondiscretionary to being discretionary, being a fiduciary 

to not being a fiduciary. 

One particular case is the Northeast General 

Corporation, the Ellington case, 82 NY2d, 158. 

That was a case that involved a finder and there 

was an issue of whether a finder was the same as a broker. 

What the Court said was the finder was not a fiduciary, 
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because the finder was not required to act in the best 

interests of the principals, and the finder could not bind 

the principals, and the finder had no power to negotiate. 

So, what have we heard today? 	Apparently, the 

Trustee claims, and as it indicates in the relief they are 

seeking, that they were acting in the best interests of all 

Certificateholders. 	Maybe not, maybe so, but that's what 

they claim they were doing. 

They certainly are claiming they have the power to 

bind, because our clients had nothing to do with the 

settlement. If this Order is entered, we are bound, our 

rights are gone. 	And, as they are claiming, they certainly 

negotiated the breadth of the settlement, as they claim, 

including the breadth of their relief. 

Under the case law they cited that looks at the 

role of discretion, the discretion they had clearly falls 

under the fiduciary side. 

Big picture, your Honor, you can't go out and 

negotiate a multi-billion dollar settlement and compromise 

the rights of hundreds, if not thousands of people, and make 

all of these discretionary decisions and bind them, and not 

be a fiduciary for those people. That would be dangerous 

and unprecedented. 

Your Honor heard of Class Actions, and looking at 

Class Actions as a guide, because it sounds a bit like what 
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we are doing, and there is no case law on Article 77 that 

would be abomination in Class Actions, that can't happen, 

you can't go out and settle a classes' claim and show up in 

Court and say I am not a fiduciary of the Class, just a 

fiduciary for my clients. That doesn't work and shouldn't 

work here. 

Your Honor, the final prong of the requirement to 

trigger a fiduciary duty exception to the attorney client 

privilege is whether good cause is shown to receive the 

documents. 

Again, there is ample case law that describes what 

is and is not good cause and it's a five factor test. 	They 

don't challenge two of the factors, whether the information 

we are seeking is prospective, about a prospective action 

that the Trustee will take, or whether the decision the 

fiduciary made effected the interests of the people seeking 

the information. 	They don't dispute those factors. They 

are clearly satisfied. 

Instead, they first say that the information, the 

factor is whether, is the information highly relevant and 

the only evidence available on the issue. 	They claim no, 

this isn't relevant. It's not relevant because you can 

learn everything you need to know from what we already gave 

you. 	And, you can get this information from what we 

already gave you, so it's not the only source. 
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Your Honor, that's just entirely circular. 	The 

Riggs case, which they cite, says the beneficiaries are 

entitled to know what the Trustee did. That is, what legal 

opinion was sought and what was done in light of the opinion 

on their behalf. 

That's exactly what we are entitled to. We want to 

know what they were told their duties were, and why they did 

what they did, and what they understood their duties to be. 

That, again, is critically important, because they are going 

to the Court and saying to you, you need to bless our 

conduct, we acted reasonably, we satisfied our duties, we 

acted in the best interests of Certificateholders. 

They have put directly at issue what their duties 

are. 	How can you rule on whether they satisfied their 

duties and acted reasonably in connection with their duties, 

if it's a mystery what they claim their duties are? 

There is a need for transparency here. What it is 

they believe their legal duties are and what their duties 

really were. The material we are seeking is the only source 

for that information. 

The other, the second element they challenge is 

whether the information sought is relevant and specific. 

They claim that this is, this is an exceedingly broad 

request that invades the attorney client privilege and pries 

open the vault of their protected litigation. That's just 
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not true. 

Your Honor, we are seeking communications from a 

discrete time period, November of 2010 to June of 2011, 

about a discrete topic -- the settlement. 	That's what we 

want to know, what they were told about their duties with 

regard to the settlement. 

Finally, your Honor, they argue that we haven't 

presented a colorable claim of self dealing or conflict. I 

understand that they want to have a fight on the merits, on 

whether we have stated a colorable claim. 	But, we don't 

have to, again, we don't have to prove self dealing. We 

don't have to prove a conflict to get this information. 	We 

just need a colorable claim. 

THE COURT: What is that? 

MR. LOESER: The colorable claim of self dealing 

and conflict, your Honor, is that through an elaborate and 

well documented endeavor, they sought to undo the Event of 

Default that had occurred, to take away from themselves the 

additional duties that were imposed by law in an Event of 

Default, and it's very clear, your Honor, that is self 

dealing. 

A Trustee, once an Event of Default is triggered, 

has a duty to go out and act prudently and engage in these 

activities with a high level of duty to the 

Certificateholders. Instead, they went through these legal 
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gymnastics to undo that Event of Default. 

It's hard to describe how important that is to a 

Trustee, that there not be an Event of Default. It's 

critically important, and they very clearly, in what we have 

seen so far, sought to undo that. 	That's self dealing and 

that's puts them at conflict. 

The other issue is this expanded indemnity. 	We 

can go back and forth on whether they really did expand 

their indemnity when they ended up in the same place, 

shifting their indemnity to the Institutional Investors back 

to the Bank of America, and whether they are, in their side 

letter and side agreement. 

All these steps that they have taken to expand 

their indemnity, when that really changed, but that's a 

point on the merits as well. 

We have made a colorable claim that they sought 

additional indemnity. 	That, your Honor, is self dealing 

and it's a conflict. For that reason, we are entitled to 

this information and good cause is demonstrated. 

Your Honor, just very briefly, there is another 

category of documents at issue here today. 	What are the 

complexities of the fiduciary? 

Duty documents, there is no complexity about this 

issue. 	That is, BoNY disputes that it's a fiduciary, it 

has any fiduciary duties. They dispute the presence of any 
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of the fiduciary duties that the law sets up. You can't 

avoid there are documents in BoNY's possession that are not 

attorney client privilege documents, that go to what their 

role was, what the understanding of their fiduciary duties 

were. 

Those documents are highly relevant because of the 

issues they put in play. 	They are not privileged and they 

should be produced. There is a separate interrogatory, two 

interrogatories that go to those particularly, and it's just 

a no-brainer on those. Those materials, have no reason not 

to produce those in Court. 

Thank you, your Honor. 

THE COURT: Mr. Ingber. 

MR. INGBER: Good afternoon, your Honor. Matthew 

Ingber for the Trustee. 

It's difficult to know where to begin after hearing 

Mr. Loeser's argument and Mr. Reilly's argument from earlier 

this morning. 

I am tempted to take every one of the documents 

that Mr. Reilly showed the Court and to walk you through 

those documents, and explain how misleading Mr. Reilly's 

presentation was. 

I am also tempted to question why Mr. Reilly is so 

eager to present this evidence, these so-called greatest 

hits from our 277,000 pages of documents that have been 
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produced, why he is so eager to present them to this Court 

in this setting, in this fashion, but he is so reluctant or 

has been so reluctant to take a deposition and ask questions 

about those documents and has about been so reluctant to 

agree to enter into a schedule that gets us to a hearing 

where we can show you all the evidence, where you could hear 

testimony from Mr. Kravitt and other parties, individuals, 

working on behalf of Bank of New York, where we can show 

that what happened between November and June was good faith 

negotiations, combative, adversarial communications about 

the settlement, where Bank of America, the Institutional 

Investors and Bank of New York were working hard and in good 

faith to enter into a settlement for which there is no play 

book. 

We have heard that the Trustee did nothing after it 

got the notice of non-performance. We also just heard we 

took extraordinary measures to enter into this settlement on 

behalf of 530 Trusts. 

The fact is, that Bank of New York is the only 

Trustee that has taken meaningful steps to solve a very 

significant problem, and that culminated in a settlement 

that we are asking your Honor to approve. 

But really, where I would like to start is with a 

focus on this issue and this motion. 	Since the outset of 

this case, the Trustee has been an open book with respect to 
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this settlement. 

We filed this proceeding, in part, to allow 

objectors to come forward and learn about the settlement and 

decide whether they want to object. We filed the petition, 

where we explain the rationale for entering into the 

settlement, and we attach the settlement agreement and all 

the exhibits, including the side letter that has been 

subject to so much debate. 

A few days after the settlement was announced and 

the filing was made, we were approached and asked whether we 

would disclose all of the expert reports that the Trustee 

relied on, five of the expert reports. 	We said yes. We 

posted them to the website we created for this proceeding. 

Fast forward two or three months later. 

Mr. Reilly and other objectors said to the Trustee, 

you know, we haven't issued a document request. We are 

interested in the Trustee making it voluntary, into entering 

the settlement and everything it gave. Voluntary 

disclosure? We said okay, sure. 	We produced those 

documents. 

Fast forward to January of this year. 	Objectors 

were offered settlement communications, they were offered a 

proposal in which we will produce settlement communications 

and it included a provision in which they would agree not to 

disqualify counsel. They never offered a counter proposal. 
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So, fast forward four months later, after we had a 

brief, to brief this issue, and we argued the issue before 

this Court and they finally came around to agreeing not to 

disqualify counsel and what did we do? 	We said, here you 

go. 	Here are the settlement communications. 	They now 

have 271,000 pages of documents that the Trustee has 

produced. 

But, this is where we draw the line, your Honor --

when we are talking about confidential, privileged 

communications between Bank of New York and its counsel, 

communications that Bank of New York had the right to expect 

and did expect would remain privileged and remain 

confidential. 

When Bank of New York hasn't put that advice of 

counsel at issue, when there is a shrinking number of 

objectors who are seeking this information, a third of which 

haven't even signed on to this motion seeking privileged 

communications, when the Trustee is not a fiduciary, that is 

where we draw the line. 

We are asking that the Court draw the line as well, 

and avoid issuing a ruling that will have consequences far 

beyond this matter, consequences that will effect Trustees 

across the country who, based on years of jurisdiction 

prudence, based on the plan language of their contracts, 

have thought all along that their privileged communications 
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would remain privileged. 

They speak with candor to their counsel about what 

their duties and what their rights are, because they don't 

believe that they are fiduciaries. 

So, your Honor, we ask that you draw the line that 

the Trustee has drawn with respect to these privileged 

communications, and there are a host of reasons why. 

If I may, your Honor, I would like to hand up a 

slide? 

(Handed). 

THE COURT: Everyone else have a copy? 

MR. INGBER: Yes, everyone received a copy since 

the minute we walked in this morning, which seems like a 

very long time ago. 

So, your Honor, this is the board that we have 

here, is page one of the slide. 	This is everything that 

objectors need to establish before the fiduciary exception 

would apply. 

All of these boxes, every single one of them, needs 

to be checked by the objectors. 	If we can get a mark 

through one, if we can put an X through any one of those 

boxes, they lose, we win. This is what they need to show. 

They need to show, number one, Bank of New York was 

a fiduciary. 	Now, they have made a few arguments. 

Number one, they said PSA Trustees are always 
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fiduciaries or, at least any time they exercise discretion, 

they are fiduciaries. No case has ever held that. We will 

get into that in a bit, if necessary. 

Or, they have said, that's not the case, if you are 

not an all purpose fiduciary, an Event of Default made the 

fiduciary -- the Trust a fiduciary. 

What they need to establish first is that the 

triggering of an Event of Default actually makes a 

difference. 	They need to show that a contractual prudent 

person is the same thing as a common-law fiduciary with 

broad duties. They can't do that and the cases don't 

support that. 

They need to show that an Event of Default actually 

occurred. There's been a lot of discussion about an Event 

of Default here. 	It's not as simple as Mr. Loeser 

suggests. 

In fact, there is an open question. He says there 

are cases that address this, this is a no-brainer. Well 

actually, it's not. 	It's an open question about whether 

disputed allegations in a notice, and in this case the 

notice of non-performance, are sufficient to trigger an 

Event of Default. 	We will get into that. 

Then, they need to establish that if, if it was 

sufficient to trigger an Event of Default, they need to 

establish that the Institutional Investors who sent the 
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notice of non-performance, couldn't withdraw or couldn't 

forbear on it. 

So, unless they check all those boxes, they don't 

satisfy element one, which is that they believe Bank of New 

York is a fiduciary. 

Mr. Loeser spent about three or four minutes 

talking about the good cause requirement. That's a very 

important requirement. There is a number of elements that 

they have to meet here. 

Number one, privileged communications are highly 

relevant, not just interesting, not just relevant, "highly" 

relevant, and they need to establish the privileged 

communications is the only evidence available. 	That's it. 

They can't get what they want, unless they get these 

privileged communications. 

And, they need to show that the request is highly 

specific and they need to show that there is a colorable 

claim, self dealing, and they need to show there is enough 

of them who are interested in seeking these privileged 

communications that the Court should give considerable 

weight to what they say. 

Unless they check all those boxes, there is no good 

cause. 

And then, they need to go document by document and 

show that it's an attorney client privilege communication 
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and not actually work product. 

Now, this list, your Honor, is really long. 	It is 

a really long list, and it's a really long list because 

invading the attorney client privilege is an extraordinary 

remedy. 

Now, we could start anywhere on this list. 	We 

could start with the fiduciary point, we could start with 

the work product point. 

I want to start with good cause. 	I want to start 

with the question that has baffled me since this motion was 

filed. 

Why are these documents highly relevant? 	What is 

so important about these documents? What they have said in 

their papers is speculation. 	Well, they might, these 

documents might show that Bank of New York and counsel were 

discussing whether or not Bank of New York was a fiduciary. 

Well, number one, that's pure speculation. 

But, number two, if we assume that that actually 

happened, so what? 	Whether Bank of New York is a fiduciary 

has nothing to do with this case. 	It has, it's relevant to 

this discovery motion, but it's not relevant to the ultimate 

issue in the case, which is, whether the Trustee acted 

within its reasonable discretion in entering into a 

settlement. 

The Trustee did what it did. 	It participated in 
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settlement discussions, it retained experts, it relied on 

those expert reports, it made a decision. 	It didn't 

matter, for purposes of evaluating the settlement, whether 

the Trustee was a fiduciary or not. 	The Trustee exercised 

the right that it had under the agreement. 	It could do 

that as a fiduciary or as a non fiduciary. It's not 

relevant to the ultimate issue in the case and not relevant 

to the standard of review. It's only relevant to this 

discovery issue. 

They have said, also they have speculated, well, 

that the Bank of New York and its counsel might have had 

discussions questioning the process or questioning the fides 

of the settlement. 	Okay. 	So what? 

Again, total speculation, but if we assume that 

that happened, well, that makes sense. It makes sense that 

counsel and its clients would have discussions about what 

its duties are, what its rights are, whether the settlement 

makes sense, whether the process makes sense. 

But, that doesn't go to the heart of the issue. 

We have case law from the Tri-Links case from the First 

Department that says, "when a party's good faith is at 

issue, that doesn't allow for the production of settlement 

communications." 

I am quoting from Tri-Links. "The good faith 

requirement does not give settlement -- objectors warrants 
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to invade the attorney client privilege. 	They can look to 

everything that has, everything that has already been 

produced in this case", which leads really to good cause 

requirement number two, privileged communications are the 

only, the only evidence on this point. 

Of course it's not. It's not clear to me exactly 

what the point is. 	But, if they are questioning the 

reasonableness of the settlement or they are questioning the 

bona fides of the settlement or questioning whether the 

Trustee made a good or bad decision, well, they can look to 

the settlement agreement to start. 

They can could look at the terms of the settlement 

agreement. 	They could look to all of the documents that 

the Trustee considered, which have been produced. 	They can 

look to expert reports. 	They can look to the settlement 

communications that have now been produced. 

If there are questions about the bona fides of the 

settlement, it's going to be reflected in the Trustee's 

e-mails, it's going to be reflected in the Trustee's 

mark-ups of the draft settlement agreements that were 

circulated. 

What we didn't see today was the dozens, perhaps 

hundreds of mark-ups that went around, that had the 

Trustee's comments and suggestions and edits. 	So, if there 

is a question about the bona fides, if there is a question 
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about whether a provision makes sense, that will be 

reflected in the settlement communications. 

Again, the Tri-Links case, the First Department, 

quote, the reasonableness of a settlement can be determined 

on the basis of extensive, non-privileged documentary 

records already available." 

They made their case. They made our case for us 

today when they stood up and took you through all the 

documents and they tried to put their spin on what those 

documents meant, they made our case for us. 

They have got whatever goods they think they are 

going to have. 	They have the settlement agreement. 	They 

have the expert reports. 

They have made statements throughout this case, 

your Honor, that actually Mr. Reilly said it today, that we 

settled for pennies on the dollar. 	Well, where did they 

get that from? 	How did they have sufficient information to 

make the claim that we settled for pennies on the dollar? 

Surely, they wouldn't make a statement like that 

unless they thought it was supported somewhere. They have 

the information to make whatever arguments they need to 

make. 

The highly specific requirements, your Honor, they 

said yeah, we have limited it. We have limited it to every 

communication that you had about the settlement between 
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November and June. 	That is not a limiting principle. 

That is not highly specific. 	They haven't said this 

document in particular is something that we are entitled to. 

They haven't narrowed the category of documents in any way. 

They have said you don't need to produce the 

documents that relate to the Bank's own interests. Well, 

that doesn't fall within the fiduciary exception anyway, and 

so that's not a limiting principle at all. 

On the point that there is a colorable claim of 

self dealing, we have been through this, I think, during 

several conferences. 	Let me speak very briefly on this 

issue. 

Number one, the expanded indemnity. 	There is no 

expanded indemnity, your Honor. There is a provision in the 

contract, and it's on page 7 of the slide we gave you, it's 

8.01(vi). It says as follows: 	"The Trustee shall not be 

required to risk or expend its own funds or otherwise incur 

any financial liability in the performance of any of its 

duties or in the exercise of any of its rights and powers 

hereunder if it shall have reasonable grounds for believing 

that repayment of such funds or adequate indemnity against 

such risk or liability is not assured to it." 

The Trustee is supposed to seek an indemnity with 

respect to all of its actions that might result in the 

Trustee incurring fees or perhaps even exposing itself to 
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liability. 

That's what the Trustee did. 	That's the e-mails 

that you saw. The Trustee is negotiating an indemnity, one 

that it is entitled to negotiate, one that is in the 

agreement, but it needs to know whether, pursuant to 8.05, 

the Master Servicer is going to make good on that indemnity. 

So, the contract provides the indemnity. 	It has 

to make sure that it is going to be adequately indemnified. 

8.01(vi) of the PSA specifies the Trustee is supposed to do 

everything that you saw the Trustee doing today, there is no 

expanded indemnity. 

The side letter, Ms. Patrick explained what that 

side letter said a little bit earlier. I will not dwell on 

it, but I will point out it used the word "confirmed" six 

times. 	It confirmed the indemnity that the Trustee was 

entitled to under Section 8.05 of the PSA. 	There is no 

expanded indemnity here. 

Then, the Event of Default allegation -- I will 

confess, that I don't understand it. 	It's, what they 

appear to be saying is that the Trustee commenced settlement 

negotiations, it went through nine months of negotiations , 

it entered into the largest private settlement in history, 

it filed the papers in support of the settlement seeking 

Court approval, and it's gone through the last two years, 

well, feels like two years, it's been the last year and 
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change, subjecting itself to document requests and 

depositions and attacks by Objectors, because it wanted to 

avoid an Event of Default. 	That doesn't make sense to me. 

That's not colorable. 

What they are suggesting is that the Trustee should 

take no action to try to remedy what may be an Event of 

Default, because it might be accused of being conflicted, 

because it doesn't want the Event of Default to come to 

fruition. That's essentially what they are saying. They 

are saying the Trustee should sit on its hands and do 

absolutely nothing, so there is no colorable claim of self 

dealing. 

I am delighted to hear that they didn't say 

anything about the Trustee getting a release. 	I mean, I am 

hoping they actually abandoned the argument because we know 

the settlement agreement, it's clear on its face, that the 

Trustee has received no release whatsoever. 

The 5th element of the good cause requirement is 

that objectors' holdings are large enough to warrant 

invading the privilege. 

The Trustee hasn't said much about the objectors' 

holdings throughout this proceeding. 	We felt all along if 

the Investors have standing to be involved in this 

proceeding, they should make whatever arguments they want to 

make. 
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But, this good cause requirement compels us to have 

a discussion and for the Court to consider the holdings of 

objectors, and forces us to confront the reality that there 

is a shrinking number of Objectors here. Over the last few 

months, I believe 31 Objectors have dropped out, six groups 

of Objectors. 

Of the Objectors that remain, a third of them have 

decided not to support this motion which, in our view, seems 

seeks a very extraordinary remedy that requires the Court to 

invade the privilege. 

And, of Objectors who are supporting this motion, 

you heard at the last conference they won't even let us call 

them Objectors. 	They are apparently not even objecting to 

the settlement. They want more information, but they are 

not objecting to the settlement. 

So, you got a shrinking number of Objectors, who 

aren't even objecting, who may well support the settlement, 

and they represent only a fraction of the remaining 

Objectors who are seeking this, these privileged 

communications. 

Are these the facts, are these the circumstances 

under which the Court should invade the privilege? 	This is 

an extraordinary remedy. 	The attorney client privilege is 

one of the most sacred privileges we have and, we have got a 

handful of Objectors who are seeking this information for 
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reasons that they cannot articulate. 

Your Honor, good cause has not been satisfied here. 

They cannot check any of these boxes. 	If they 

couldn't check one, that would be enough, but they can't 

check any of them. 

Now, we could end there, and I am happy to sit down 

if your Honor would like me to. 	There is more that I could 

say about the fiduciary issue, there is more that I could 

say about the Event of Default issue. 	And, I am happy to 

do that if your Honor would like me to. 	We think the issue 

ends at good cause. 

THE COURT: Well, the case that counsel referred to 

in his discussion, the case that Judge Baer wrote, I guess 

when he was still a Judge in this Court before he went next 

door, Federal Court, and it seemed that he found that an 

Indenture Trustee -- we know that you are not an Indenture 

Trustee -- on all of these you have different roles with 

PSAs and SSAs and something else, and I know that the PSAs 

say that you don't have, your obligations may be limited 

very strictly by what's in there, but Judge Baer went on to 

find that notwithstanding that, there was still some 

obligation to act, so to, to refrain from engaging in any 

conflicts of interest and act with a singleness of purpose 

and a duty of loyalty. 

Those were the things that are talked about, and it 
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seems hard to conceive that a Trustee doesn't have that 

responsibility, even if you call yourself -- whatever you 

call yourself. 	It may not end up changing the result, 

which is why you went through the other part first, but I am 

really hard pressed to accept your view of the legal 

standard of fiduciary, when I thought that case was very 

important on that issue and seemed to go through it very 

well. 

MR. INGBER: There is a few points to make there. 

Number one, this is what then Justice Baer also said. I am 

not persuaded that Judge Hand intended to stay -- referring 

to the learned Hand decision -- that the Indenture Trustee 

is an ordinary Trustee with broad fiduciary duties. 

THE COURT: I agree. 

MR. INGBER: He also acknowledged that there are no 

fiduciary duties but, but, the Trustee has a duty to avoid 

conflicts, and this has been developed in the case. There 

is no dispute, two implied duties; one, to avoid conflicts 

and number two, to carry out its ministerial functions with 

due care. 

So, the question is, are those two duties fiduciary 

duties? Well, that question has been presented to several 

Courts, most recently Judge Sullivan in the Ellington case 

and the answer was no. 	There is just one very simple 

quote. 	"The two implied pre-default obligations are not 
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construed as fiduciary duties." 

He is referring to the duty to avoid conflicts and 

he is referring to the duty to carry out the ministerial 

functions with due care. 	Those are the two implied duties. 

Everything else is within the four corners of the contract. 

Those duties he said, are not fiduciary duties. 

And, the question of whether the Trustee is a 

fiduciary or the Trustee, in exercising its discretion 

transforms itself into a fiduciary, we would submit, your 

Honor, is answered by the contract. 	Okay. 

What is a "fiduciary"? 	A fiduciary has undivided 

loyalty. 	There, they are arguing, they have to argue, that 

Bank of New York has an, as a fiduciary, had undivided 

loyalty to the Certificateholders, but we know that actually 

can't be the case, because the provision of the PSA that I 

just read you to about indemnification, allows the Trustee 

to think of itself, to make sure that its fees are covered, 

that it is protected from liability in connection with steps 

that it might take. 	That's 8.01(vi). 

We know that a Trustee exercising discretion isn't 

a fiduciary, because there are clauses in the PSA that say 

that when a Trustee exercises discretion, it just has to act 

in good faith. 	That is not a fiduciary duty. 

Let me read 8.01(iii). "The Trustee shall not be 

liable for any action taken, suffered or omitted by it in 
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good faith and believed by it to be authorized or within the 

discretion or rights or powers conferred upon it by this 

Agreement." 

Their agreement is, if you are carried out 

ministerial functions, fine, there is no fiduciary duty. 

We get it. 

But, they are saying when you are carrying out a 

discretionary act, if you are exercising a right that you 

don't have to exercise in the PSA, you become a fiduciary. 

First of all, is that the result that we really 

want? Do we want to discourage Trustees from exercising 

rights because it's going to transform them into a 

fiduciary? 	We don't want to discourage Bank of New York 

from doing what it did here out of fear it will be a 

fiduciary and everything that it communicates with its 

counsel candidly and openly and honestly is going to be 

disclosed. 

But, policy reasons aside, your Honor, the contract 

controls. 	8.01(iii) says, when you are exercising your 

discretion as Trustee, you have to act in good faith. 

That's it. 	It doesn't say you are a fiduciary. 	It 

doesn't say that you now have a duty of undivided loyalty to 

Certificateholders. 	You have to act in good faith. 

The PSAs contemplated all of this. 	They set the 

standard. 	The PSAs set the standard here, and the standard 
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here is, Trustees have to act in good faith. When we argued 

the standard of review brief, we didn't make up a standard 

that the Trustee has to act in good faith and within its 

reasonable discretion. 	That's in the case law, but it's 

right here in the PSAs, that language that I just read you, 

that is dispositive of the question of whether the Trustee 

is a fiduciary. 

The duty to avoid conflicts is not a fiduciary 

duty. 	Judge Sullivan said that. 	The duty to carry out 

ministerial functions with due care, is not a fiduciary 

duty. 	Judge Sullivan in Ellington said that. 

So, the only argument that they are left with is 

not that these implied duties rise to the level of fiduciary 

duties, the argument that they are left with is that if you 

are exercising a right, not just carrying out a duty, but 

exercising a right and exercising discretion, to exercise 

that right, you are a fiduciary. 	That is not the result 

that we want. 

That is not -- that is the result that will 

discourage Bank of New York, and every other Trustee across 

the country, from doing what it thinks is right, out of fear 

that it's going to turn itself into a fiduciary. That could 

have absolutely devastating consequences if that is the 

rule. 

This contract, your Honor, this is the contract 
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that Certificateholders signed up for. 	They may not like 

it, but this is what they signed up for. 	They may not like 

that the Trustee can seek an indemnity in connection with 

any action in which it will incur fees or may be exposed to 

liability, but that's what the contract says. 

It makes sense, because if you consider the 

economics of the deal, a Trustee is making, in fees, a 

fraction, a tiny fraction of what, for example, the Master 

Servicer is making under these deals. A Trustee couldn't, 

isn't going to incur fees, isn't going to expose itself to 

liability. 	It needs to be indemnified, and that's what the 

language requires, and it's that language in part that says 

to us, we are not a fiduciary acting with undivided loyalty 

to the Certificateholders. 	It's what they signed up for. 

I think it's your Honor's case in Brighthorn (ph) 

that said each, referring to the Investors in that case, the 

Investors, each highly sophisticated commercial entities, 

chose to interpose the Trustee between them. Plaintiffs are 

bound by the agreements that they made. 

These are the agreements. These agreements make it 

clear we are not a fiduciary, and going back to the standard 

of review, these agreements make it clear that the standard 

of review is whether we acted in good faith. 

That's my answer to your question, your Honor. I 

could speak to the Event of Default issue. I have a lot to 
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say on that, if you would like to hear argument on it. 

It's our view that we win on any of these elements, but I am 

happy to address that issue as well. I know we are getting 

late into the afternoon and I know you heard a lot of 

argument today, but there is much to be said on the Event of 

Default. 

THE COURT: Do you have to? Is there a lot? Can 

you just say a little -- can you summarize at all? 

MR. INGBER: Sure. 

THE COURT: I think it's important. 

THE COURT: Wait one second. 

(Pause in the proceedings.) 

MR. INGBER: All set? 	Bring up slide 27 please. 

This is the definition of an Event of Default. 

There is a dispute obviously, about whether an Event of 

Default occurred and what the significance of that is. 

But, I will start briefly with the question of whether an 

Event of Default has occurred. 

Let me start with what I described earlier as the 

opening question, because no Court has considered this 

issue, it's not something that had to be considered at the 

time because of the forbearance agreement, but something 

that would have to be decided today because of, before a 

finding that an Event of Default occurred. 

That is, are allegations in a notice sufficient to 
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trigger a cure period which could eventually lead to an 

Event of Default? 

Now, we don't know actually -- the Trustee doesn't 

have a position on this. 	We don't know whether it's 

sufficient or not sufficient. 	It's an ambiguity, and it's 

something that would have to be litigated and resolved by a 

Court. 

Trustee would have a number of options. It could 

go in and file an Article 77 proceeding and seek judicial 

guidance on this question, but it's not settled. 

What the language of 7701 says, is that "an Event 

of Default occurs, if there is a failure by the Master 

Servicer to observe or perform in any material respect -- " 

not an alleged failure, but a failure, and that material 

breach has to materially effect the rights of 

Certificateholders. 

And, it has to continue un remedied for a period of 

60 days, after which the Trustee receives notice from the 

requisite number of Certificateholders. 

Now, it is true that Ms. Patrick, on behalf of her 

clients, sent Bank of New York and Bank of America, the 

Master Servicer, and Countrywide, a letter that purported to 

trigger a cure period which could eventually lead to an 

Event of Default. That notice of non-performance is not the 

Event of Default. 
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And, in an Event of Default, if all the other 

elements are satisfied, can only be triggered after the cure 

period expires. 

Yes, they sent us a notice of non-performance. 

That was disputed. Okay. We also received a letter from 

Bank of America's counsel. 	That letter disputed whether 

this was sufficient to trigger the cure period under Section 

7.01 of the PSA. 

They said, even on initial review of the letter, it 

fails to set forth a single fact in support of any of the 

allegations. It relies solely on conclusory and often 

misleading statements. It makes no attempt to show how any 

of the purported servicing issues have caused any loss or 

damage to any Holder. 

They question the materiality, whether it was a 

material breach. They question whether it had a material 

effect on Certificateholders. 

So, you had a Trustee, actually faced with disputed 

allegations. Well, is that enough to trigger the cure 

period? 	The answer to that question has to be answered 

before there could be any finding on whether there was, in 

fact, an Event of Default. 

Then, the question is whether the forbear agreement 

was effective. Mr. Loeser made a very important concession, 

I think. 	He said that the parties could extend the time. 
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He said the parties could extend the cure period. 

This is a very important concession because the 

notice is effective. 	The notice of non-performance that 

was sent on October 18th, that was not an Event of Default. 

That, arguably, triggered a cure period, but that cure 

period was extended. 

Let me read to you, your Honor, what the 

forbearance agreement says. 	Says, "to the extent that Ms. 

Patrick's letter commenced at this time period, under the 

Pooling and Servicing Agreement of the 115 Trusts, as listed 

in Exhibit A to Ms. Patrick's letter, such period shall be 

tolled starting at the end of the 59th day, that is, at the 

end of December 16th, until 45 days thereafter. That is at 

the end of January 30th." 

Then, there were extensions of that time period 

while settlement discussions were under way. 	We did 

exactly what Mr. Loeser said we were entitled to do. 

With the agreement of the Institutional Investors, 

and Bank of America and the Trustee, we entered into a 

forbearance agreement that tolled the cure period. 	We 

never reached day 60. 

Now, day 60 may come if this settlement agreement 

isn't approved. 	Ms. Patrick, on behalf of her clients, may 

decide not to enter into another forbearance agreement and 

then we may have an Event of Default. Of course, BofA at 
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that point, will come back to this, request whether the 

disputed allegations are enough, and we may need resolution 

of this, but we didn't have to get to that issue at the 

time, because all of the parties at the time, in good faith, 

believed that by entering into the forbearance agreement, we 

were extending that 60-day cure period. We weren't getting 

to day 60. 	That is the plain language of this forbearance 

agreement. 

Now, they haven't really challenged whether the 

parties were able to do that. 	In fact, they said today, we 

could extend the time period. 	It makes sense they wouldn't 

make that argument because, of course, the noticing parties, 

the parties who sent the notice of non-performance, which 

perhaps they believe triggered a 60-day cure period, of 

course, they could withdraw it. 

Ms. Patrick said it earlier, they could change 

their minds, they could think it's not, it's not cost 

effective. 	They could believe that if settlement 

discussions are going to commence, having an Event of 

Default triggered is not a productive way to start 

settlement discussions. 

There could be any number of reasons why noticing 

Certificateholders could decide to withdraw it or forbear on 

it. 	It makes sense that if they are the ones noticing it, 

they are the ones who have control over it. 
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Now, if this was such an earth shattering or world 

changing -- I am not sure what descriptive term they used 

earlier -- Event of Default, which, by the way, the notice 

of non-performance was in the public domain, the forbearance 

agreement was in the public domain, one would think any of 

the objecting Certificateholders who have argued there was 

this massive Event of Default, would have done something at 

the time. 

The Trustee didn't believe at the time that there 

was an Event of Default. 	There was a forbearance agreement 

in place that everybody knew about it. It didn't hear from 

Objectors saying hmm, we will latch on. We have one percent 

of the holdings in this Trust, we are going to latch on to 

the notice of non-performance that Ms. Patrick sent, but 

decided to either withdraw or forbear on it. 

None of that happened, and one point about this 

ability of Certificateholders to latch on to a notice of 

non-performance sent by another group of Certificateholders 

representing the 25 percent. That's required under Section 

7.01. That 25 percent requirement is there for a reason. 

It's because you don't want a small minority of 

Certificateholders deciding to influence the work that the 

Trustee is doing in any way that isn't to the advantage of 

other Certificateholders. 

To say that the 25 percent, you send the notice of 
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non-performance can't forbear on it, and that a one percent 

or a two percent or three percent group of 

Certificateholders could latch on to it, eviscerates that 

25 percent requirement. 

So, your Honor, that's why, in part, we think that 

no Event of Default occurred and notice of non-performance 

was sent. No question about it. The Event of Default never 

triggered. We never reached day 60. 

Finally, the question is, does it matter if there 

is an Event of Default? 	Does that convert or transform the 

Trustee into a fiduciary? 	I don't think I have it -- Mr. 

Loeser summarized the language of Section 8.01. 

I would like to read the second highlighted excerpt 

from 8.01. 	This is post Event of Default. 	This is very, 

very important language and, in our view, this answers the 

question of whether we are converted into a fiduciary and 

whether our duties or rights become extra-contractual. 

That was the word that Mr. Loeser used. We have extra-

contractual duties and rights. 

"In case an Event of Default has occurred and 

remains uncured -- " this is post Event of Default, your 

Honor -- "the Trustee shall exercise such of the rights and 

powers vested in it by this Agreement, vested in it by this 

Agreement, and use the same degree of care and skill in 

their exercise as a prudent person would exercise or use 
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under the circumstances and the conduct of such person's own 

affairs." 

What that says, this is supported by Beck, it's 

supported by all of the case law addressing this issue, the 

Trustee's duties and rights are still circumscribed by the 

PSA. 	There is nothing extra-contractual that is imposed 

post Event of Default. 	That's what that language says. 

We are obligated, we have to -- that's the 

difference between pre Event of default and post Event of 

Default. Before an Event of Default, we don't have to 

exercise any rights. We have to exercise our duties. We 

don't have to exercise any of our rights, no matter how 

important we think it is to exercise those rights. 

After an Event of Default, the PSA says we have to 

exercise those rights, but only those rights that are within 

the four corners of the PSA, the rights that are vested in 

the Trustee by this Agreement. That's it. 

That is not extra-contractual and we know again, 

that we are not converted into a fiduciary after an Event of 

Default occurs, because as Ms. Patrick mentioned earlier, 

and this is supported by the PSA the language that I read to 

you, we can still seek an indemnity. 	We are entitled to 

seek an indemnity before we actually exercise those rights. 

The Trustee doesn't automatically have to incur 

millions and millions of dollars in fees because the switch 
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is flipped to an Event of Default. 

So, their argument would be, okay, that there was 

an Event of Default, we became a fiduciary, so no matter 

what, because we have duties of undivided loyalty to 

Certificateholders, no matter what, we have to exercise 

rights, we have to litigate against Bank of America and 

Countrywide, and it's on our own dime if Certificateholders 

or the Master Servicer won't indemnify us. 

That's -- you know what? 	That's not what the 

Trustee signed up for. It's not what the Trustee signed up 

for. 	It's not consistent with the economics of the deal 

and importantly, it is not consistent with the plain 

language of the PSA. 

So, we don't get to an Event of Default, but even 

if we did, we are a contractual, prudent person. 	That is 

not the same thing as a contract common-law fiduciary. 

So, your Honor, you could pick which element the 

Court would like to rely on, any one of those. There has to 

be an X in every one of these boxes. They have to satisfy 

every one. 	They can't satisfy one. 

We would ask that your Honor deny the motion , that 

you order that privileged documents don't need to be 

provided in this case, and then let's start, as you 

suggested, let's start depositions. 	Let's get a schedule 

in place. Let's move on. 
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We have been asking the objectors for a very long 

time now, let's get out of the no man's land. Let's start 

depositions. Let's resolve document issues. Let's ask the 

Court to enter the schedule that we all agreed should be 

entered. 	At every turn they said no. 

It's time to move on. 	We agree with you, we 

should head to depositions. 	We should head towards a 

hearing and importantly, right now, your Honor, we would ask 

that privileged communications not be produced. 

Thank you. 

THE COURT: You have some brief reply and then we 

are going to take a few minutes. 

MR. LOESER: Yes. I fully understand people are 

tired and people are tired of even this particular issue. 

I do have a brief reply. 

You know, this idea that the Event of Default 

doesn't matter, doesn't really change anything, just gives 

you other duties under the contract, a contract is just 

circumscribed -- that argument has been heard before. It 

was heard in around 1936, and for a variety of years after 

that. It's why the law changed. 	It's wrong. 

An Event of Default is a very important event that 

changes the duties. With all due respect, your Honor, if 

you look at 8.01(1), Mr. Ingber is arguing to you that even 

after an Event of Default you are bound by the contract. 
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Well, notwithstanding years of jurisprudence that 

says that's wrong, that's just not swimming upstream, that's 

swimming up water. 	If you look at this provision, it says 

"unless an Event of Default known to the Trustee shall have 

occurred and be continuing, the duties and obligations of 

the Trustee shall be determined solely by the express 

provisions of this agreement." 

I don't know how anyone can read that and say even 

after an Event of Default you are only bound by this 

agreement. It's just wrong. It's not what the agreement 

says. 

They are a sophisticated party, like a lot of 

people here, and they signed the agreement. If I fully 

understand, the Trustees of the world and BoNY signed on to 

a lot of these agreements. I understand they probably 

didn't think the financial world was going to collapse, and 

lo and behold, these duties were going to mean something. 

That's a truly unusual thing. They do mean something. The 

financial world did collapse, and an Event of Default 

occurred. 

There is a lot of legal gymnastics on whether there 

was a, an Event of Default occurred. 	We aren't saying the 

Trustee is going to get punished for something they do or 

not do anything. 

We are saying what the law says, which is, after an 
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Event of Default you do something, but do it with a 

fiduciary duty. That's just the law. That's not debatable. 

Here is what Judge Baer said. I get that counsel feels 

strongly BoNY shouldn't have any duties here and be absolved 

of any fiduciary duties. 

Why are we fighting about this? Because, we have 

this exception to the attorney client privilege. It's not a 

controversial exception. Judge Baer, in Beck, argues that 

the privilege may be set aside for good cause when 

beneficiaries seek access to a Trustee's communications with 

counsel about Trust affairs. The principle is surely not a 

controversial one. It's not. 

To suggest that this was some duty foisted on them, 

it's going to ruin their business, no one could have 

expected that, ignores years of jurisprudence. It's not 

true the attorney client privilege isn't important, but so 

is being a Trustee, and the law has evolved to protect the 

right of beneficiaries to get access to the information that 

we are seeking here. 

It's really very simple at the end. Your Honor can 

go through all these boxes. We have checked them. It's, do 

they have a fiduciary duty -- a fiduciary duty. Judge Baer 

analyzed this question in this exact context and said 

conflicts and duty of loyalty, those are fiduciary duties. 

Now, their only authority for this is Judge 
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Sullivan in the Ellington case, and look at the case. He 

cites AG Capital for that proposition, but that's not what 

AG Capital says. AG Capital is talking about the 

ministerial function, with the duty to perform ministerial 

functions with due care. That's not a fiduciary duty. 

If you look at their only authority for these not 

being fiduciary duties, that's it. 	You go back to AG 

Capital, it doesn't say what Judge Sullivan said that it 

said. 

You know, you have heard enough from everyone and 

there is many things I could say, but I want to be very 

clear about what we are saying. 

I represent a large institution. I am sensitive to 

what duties people take on within these agreements. If you 

go out and settle the claims across 530 Trusts, effecting 

billions of dollars, Certificateholders, I am glad you did 

that, but you were a fiduciary and you can't go out and 

settle all these rights and come back and say, no, we just 

have these boxes to check, we have no obligations to these 

people. 

This is too important a case, involving too many 

rights to say you can do that and not have any duties to 

these people. 	We have kind of got the cart before the 

horse. We are talking about the standard to which BoNY will 

be adjudicated in the case, which we will come to, come up 
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and be decided because of the discovery dispute, but here, 

the discovery dispute looks to whether there is a fiduciary 

duty, and we have certainly established that. 

Your Honor, ordinarily, privileged documents are 

privileged documents. Ordinarily, communication with 

counsel obviously aren't discoverable, but there is an 

exception here. We meet the requirements of it, and it's an 

important issue, in a highly unusual case, where they have 

engaged in a broad array of conduct that does go outside 

these PSAs, and no one here, we certainly are not saying 

they shouldn't have done these things. 

We are saying that they had duties under the law 

and under this provision that are fiduciary in nature. 

THE COURT: Even if I were to find, we call it a 

fiduciary duty, you still have to show good cause existing 

for the production of these documents. 

MR. LOESER: Right. 

THE COURT: I am wondering if you could take a 

couple of minutes to deal with the good cause, because as it 

turns out in Judge Baer's case, after he went through the 

whole discussion, he didn't give the documents because he 

found -- I am not really sure why, I don't think he went 

into that -- he found there was no good cause and he didn't 

give the documents after the whole long discussion about the 

fiduciary decision. 
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So, I think it's pretty clear to me, I have to deal 

with the good cause issue, if assuming that I find the 

fiduciary, that's not the end of my inquiry. 

So, I wonder if you could focus on that a little 

bit longer. 

What is the good cause for those privileged 

documents to be produced, when we know that the attorney 

client privilege is a very important privilege. It's a long 

standing privilege, and although I am not saying the 

fiduciary exception is controversial, but we are careful 

when we use it, because of the importance of the attorney 

client privilege. 

MR. LOESER: Fair point, your Honor, absolutely. 

And, good cause is established. 	And, perhaps Judge Baer, 

was about 3:30 in the afternoon, he spent the whole day 

dealing with fiduciary questions and then good cause came 

up, but there is five factors for good cause. They only 

challenge three of them. Two are clear. We discussed that. 

Really, what you have heard is not that we haven't 

provided reasons, but as a factual matter they dispute them. 

As to the primary argument, it's just not relevant 

and you can get what you need from the documents. 	The 

problem is, the relief they are seeking. You know, if BoNY 

were coming in and not asking the Court to say, bless it's 

deliberations, and whether it conducted itself in good faith 
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and all of these other things, whether it satisfied its 

duties, whether it's entitled to discretion, it has put at 

issue the scope and extent of its duties and the answer to 

what its duties are, since it's hotly disputed here, can be 

found in what their lawyers told them their duties were. 

We are entitled to know. 

If they want you to rule that they satisfied their 

duties, it is imperative that we understand what they knew 

or believed their duties to be. 

That is why it's highly relevant, your Honor, it's 

because of the relief they are seeking. 	That information 

is not available anywhere else. It's not available in the 

settlement agreement or the verified petition or in these 

e-mails in which they are taking a variety of divergent 

opinions and disagreeing with each other about the scope of 

their duties, and whether there is an Event of Default, and 

all these things. 

It's because of the relief they are seeking --

that's what distinguishes the Tri-Links case, as well. That 

was a bad faith case, involving a prior litigation. The 

scope of the duties of a party was not at issue. 	It just 

wasn't. That wasn't an issue there, but it is an issue 

here. 

So, because we need to know what they believe their 

duties to be, in order to evaluate whether we satisfied 
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them, we are entitled to those communications. 

On the colorable claim issue, again, your Honor, I 

understand that they want to have a fight on the merits of 

whether our conflict claim or self dealing is viable, 

whether it can be won, but they can't say we haven't 

indicated and supported what a colorable claim is. 

That's not exactly the highest burden under the 

law, your Honor. 	We have provided you with the reason why 

we believe they engaged in self dealing. We have provided 

you with e-mails and documents that show, that support what 

we are saying. 	That they were trying to avoid the Event of 

Default and Ingber is here telling you today, saying there 

was not an Event of Default -- the reality is, they didn't 

wake up one morning and decide let's settle 530 Trusts with 

billions of dollars. 

There was a gun to their head. The gun to their 

head is under this PSA. It's the triggering Event of 

Default. 	So, the colorable claim is there. 	The self 

dealing is there. 	The indemnification is there. 

I understand he does not agree that they were 

seeking broader indemnification, but we have shown documents 

that show that's precisely what they were doing. So, it's a 

fight to be had on the merits. You can't say we have 

haven't stated a colorable claim of self dealing and 

conflict. 
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I am not really sure what to make of the idea that 

we haven't been specific enough. 	I have been involved in 

lots of discovery disputes that involves years of 

information on a variety of topics. We are talking about 

seven months and one subject. 	That's not broad, it's not 

non-specific. 

THE COURT: Can we take a break? 

MR. INGBER: 30 seconds. 

This could have been resolved a very long time ago. 

If they are seeking communications relating to the Trustee's 

duties, questions about communications, about what the 

Trustee's duties and rights are, that doesn't fall within 

the fiduciary exception. 

The fiduciary exception relates to communications 

that are made solely on behalf of Certificateholders. 	If 

Bank of New York is calling or communicating with its 

counsel and saying, what are our duties, what are our 

rights, that falls outside the fiduciary exception and 

that's actually not what they said they were seeking. 

They specifically carved out communications that 

Bank of New York was having that might relate to its 

interests. What are its duties, what are its rights, what 

can it do or what is it not permitted to do under the PSA? 

So, that was confusing to me to hear that's what 

they are looking for. 	That's point number one. 
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Point number two, they, Mr. Loeser has argued that 

it has to be the case that there is a fiduciary duty because 

this is a huge settlement and they are settling rights that 

belong to Certificateholders. 

Well, the rights are not the rights of 

Certificateholders. It's the right of the Trustee to enter 

into this agreement, and I am not aware of any cases that 

say the size of the settlement effects the standard. 

Your Honor, they have tried to argue that it's 

relevant. They haven't demonstrated that it meets the 

standard of "highly relevant". 	They haven't even tried. 

They haven't demonstrated why, with all of the documents you 

saw today, with all of the 270,000 pages of documents, they 

can't establish what they are trying to establish. 

We have already said a lot about the colorable 

claim and self dealing. I will not say anything more. 

Your Honor, this could start and end with good 

cause. They just haven't satisfied good cause. 

Thank you. 

THE COURT: You did say it's our motion. But, 

didn't you say, I think I copied this out of your brief, 

"the Intervenors seek only communications and documents 

between Bank of New York and their counsel that reflected 

advice on behalf of all Certificateholders, rather than 

those Bank of New York sought for their own benefit." 
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MR. LOESER: Mr. Ingber just distorted what the 

exception applies to. 	It is very -- it applies to advise 

to get with regard to Trust administration, affairs of the 

Trust. That would include things done for the benefit of 

Certificateholders, what their duties are to the 

Certificateholders. 

What it doesn't apply to, and what we are not 

seeking is advise they get to defend themselves. 

The law is very clear. This has been litigated 

over and over in New York, and everywhere else. If a 

Trustee, fearing a lawsuit, and in anticipation of a lawsuit 

gets a lawyer to counsel it on defending itself in the 

lawsuit, then the interests of the Trustee have diverged 

from the interests of Certificateholders. That's outside of 

the fiduciary duties. 

What we are seeking is squarely within the 

fiduciary duties. It's nonsense to say advice as to what 

your duties are is not something that pertains to the 

interests of Certificateholders. 

THE COURT: All right. We will take ten minutes. 

(Recess taken.) 

THE COURT: Okay. Very briefly, looking at the 

Ambec and Beck cases and quoting right from what the Judges 

say, and these are State Court decisions obviously, Judge 

Baer said that the discussion he had about this whole 
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situation makes it clear that prior to default, the Trustee 

has a fiduciary duty not to advance its own interests -- has 

fiduciary duty not to advance its own interests at the 

expense of the Bondholders. Here, that would be like the 

Certificateholders. 

He found that that was a fiduciary duty, even 

though there were, there was a contractual arrangement. 

I think that, and then, I am going to cite the Beck 

case, where this is an Appellate Division, First Department 

case, that it has recently been held that, "fidelity to the 

terms of an Indenture does not immunize an Indenture Trustee 

against claims that a Trustee has acted in a manner 

inconsistent with his or her fiduciary duty of undivided 

loyalty to Trust beneficiaries." 

Seems to me that while the fiduciary is, while the 

Trustee here is limited by the contract, that the law has 

developed so that there is still, which I think everybody 

agrees, an obligation on the part of the Trustee to refrain 

from engaging in conflicts of interest, to act with a 

singleness of purpose, and to have a duty of loyalty to the 

Certificateholders. 

That can't be written away by saying well, it 

doesn't say that specifically in the agreement, and it 

sounds like the Trustee sort of agrees that they might have 

these obligations, but they are not fiduciary obligations. 
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It's a little bit of splitting the words here. 

It's clear that the type of Trustee we have in this 

case is not a full fledged fiduciary. 	Everybody agrees 

with that. 	But, I think that these cases make it clear 

that there is a fiduciary obligation outside, that extends 

beyond the terms of the PSA contract or whatever it is, that 

allows me to find that there are some fiduciary obligations, 

and like Judge Baer found, that would rise to the level of 

finding there could be a fiduciary exception to this very 

important attorney client privilege. 

I know Judge Sullivan, a Federal Judge colleague 

friend of mine, you probably read that I actually sat on the 

bench with him and did a whole day's hearing together with 

him, but he was dealing, he was making reference to AG 

Capital, and I think he was talking about a more ministerial 

situation, and didn't really reach, didn't really mention 

Ambec and this development of the law that Judge Baer went 

through, and that was sort of adopted by the Appellate 

Division, First Department -- the Courts that I am loyal to, 

not that I am not loyal to my friend Judge Sullivan, but 

it's a different situation. I think these are more 

controlling on me. 

So, I am going to find, in the first instance, that 

there is, that we can at least reach the fiduciary 

exception. 	The problem, this is the same thing that Judge 
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Baer did, I am having a very difficult time of 

understanding, of incorporating into my brain your colorable 

claim of good cause. 	I know you have reiterated it several 

times. 

But, I just don't understand how the indemnity 

provision suggests that there is any kind of a conflict of 

interest, because the PSA provided for some indemnity and 

the side letter just sort of, as Miss Patrick answered my 

question, sort of made it a, made sure it applied to Bank of 

America and sort of stitched in all the people after 

Countrywide. 

I also don't exactly understand what you are 

talking about with, about that there was some colorable 

claim of conflict because they somehow sought to undo the 

Event of Default. 

What you have kind of all said to me here today, we 

are going to have to eventually deal with, exactly deal 

further with the Event of Default, but I am not sure anybody 

thought I was going to make an absolute finding or even 

really ask me to, on the Event of Default today. 

So, I guess what I am saying, I have found that we 

could reach the fiduciary exception in this case, but I am 

still, at this time, denying your request, because I can't 

see the highly relevant nature of the documents you are 

seeking or understand what the colorable claim of conflict 
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is that would allow me to let you use this fiduciary 

exception. 

So maybe, as we get a little further and we talk 

further about the Event of Default, then I might, not that I 

won't change my mind, but maybe I will get the good cause 

part of it, but I already decided the fiduciary part of it. 

I wish I had the luxury of sitting in and writing a 

lovely decision, like some of these other people, but I 

don't have that right now, and I am going to go on vacation 

next week, and I want to get you going on something here 

other than just visiting, having long conversations and 

maybe not getting anything done -- although several people 

did withdraw, so that is something that happened in the past 

few months. 

So, that's what I am going to decide for today. 

As far as I can figure out, I will consider that your motion 

to compel has sort of been ruled upon by numerous, on the 

record over the past several conferences. I am not writing 

anything else on that. 

You will all have the transcript. I know you cite 

them, and Nina has been here before on the case, so you will 

have a good transcript from this date. 

The last two very quick things I want to deal with 

before we finish up today are, I know you have talked to me 

about a schedule. 
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I really do think you should get going on 

scheduling the depositions that you need of Bank of New 

York. You have got a lot of documents. Pursue those and 

let's see what comes out of those depositions. I also feel 

that they could be helpful. 

I also think you may ask about some things they 

didn't produce, but maybe will sort of get discussed because 

it will seem more relevant to everybody. 

I can't figure out myself exactly what is going to 

happen there, but I think you should get going with those 

depositions. 	Set that up. 

You have indicated to me that something is going on 

with the loan files, and you have an idea of the timing of 

that better than I do. 

I am not suggesting you have to hand me the 

scheduling Order today, but if you want to talk about it and 

get it to me, I will be here until next Friday. I would 

like to enter at least an initial one. 

As I have sort of said on most cases, I tend to do 

second amended discovery Orders and things like that. 	It's 

not written in stone. I believe that things can be 

modified, but I think it would be a good thing to get this 

going already. 

There is that one motion that you have, but I am 

just not dealing with that now, the sort of standard of 
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review. 	I thought that was sort of a funny motion. I 

think by the time we get to it, we will have already decided 

it. 	We all know there will be so many other decisions, 

that will be a foregone conclusion, but I will be happy to 

adjourn that to another control date. 

I think we ought to put down a control date, even 

if we have to adjourn it, so hopefully by then, you will 

have the depositions and you will come and say look, there 

are these things, and they really come up now based on these 

depositions, and we are very concerned about them. We would 

like you to take a look at this and I will. 

So, give me an idea of what you think makes sense 

for a next date. 

MR. WARNER: Your Honor, in terms of the next date, 

I just want to -- could I be heard for just a moment on the 

issue of the scheduling Order that you just mentioned? 

THE COURT: If it's just a moment. 

MR. WARNER: Yes. Your Honor has made very clear 

two things about the scheduling Order. One is, as you said, 

and on May 8th, it's fine with me to start with a scheduling 

Order. 

But, you also said, let's wait until the road is 

clear, we see the landscape and we know where we are going. 

We know what we are scheduling based upon everything that 

has happened, and particularly, on the rulings that you have 
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been making all along in this matter. 

I submit we are here, your Honor. 	We do have the 

landscape set forth. 	You have already ruled on, you made 

it clear what this scope of review is, you have already 

ruled about the propriety of an Article 77 proceeding, you 

have addressed the common interest issue and, you know, 

indicated, put it on track for depositions. 

With respect to the loan files that you just 

mentioned, it's my understanding, and first of all, under 

your supervision and direction and guidance, the parties 

stipulated to produce loan files. 

My understanding that at this point, they have 

produced about 171,000 pages of loan files and I think they 

are basically finished, although there is probably some bit 

more. 

In addition, the Trustee has produced 170 plus 

thousand pages of documents. We are dealing here with 

450,000 pages of documents that you have produced. A lot of 

them came as a result of initial Orders that your Honor 

made. 

And so, I think that we are at the point very much, 

where the scheduling Order is appropriate and I can hand up 

to your Honor the scheduling Order. 

(Handed). 

MR. WARNER: I think everybody got it. This is a 
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scheduling Order previously agreed to. 

THE COURT: All right. Just, I would like just 

like to give them an opportunity to review it. If there is 

anything else, I will do it, I will do it tomorrow. I will 

do it on Monday. 

The extra couple of days, I promise you that we 

will enter into something here. Just let them take one more 

look at it. We did a lot of things today, and if there is 

any little tweaking, but otherwise, I think we should be 

okay. 	Just give everybody a chance to reflect a little 

bit. 

So, give me an idea -- like 60 days too soon, too 

short? 

MR. REILLY: I think 60 days should work. 	Here is 

my concern. 

We are going to take some depositions. We are 

going to need to get transcripts. We need to get a briefing 

set to you, and I think we did a much better job of getting 

stuff ahead of time than we did last time. 

THE COURT: I appreciate that. 

MR. REILLY: To be safe, I would say 75 days, but 

plus, we get the depositions and the briefing in, and as to 

the schedule, we will work with them. The Court wants to 

enter -- we will not agree with that one that was a month 

ago. Lots of things have changed. We will do that with a 
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recognition that it's just a placeholder. 

THE COURT: So, 75 days, I think that puts us to 

late September or early October. 	Any time in there -- 

maybe the week of October 1st? 

MR. WARNER: Your Honor, this is an expedited 

proceeding, and so we would ask for an absolute top of 

60 days. Two and a half -- 75 days is two and a half 

months. 	That would be a normal case. 	This is expedited 

and supposed to be summary. 	Plus, there is a huge amount 

that's already gone on. 

THE COURT: Well, given that it's the beginning of 

August, a lot of people are away, including myself. 	There 

is a lot of things going on in September. 

Let's pick a date. I can't do something the second 

week of October because I have a jury trial. 	I do have 

other cases. I have to juggle things around. 

MR. REILLY: So, if I recall, Columbus Day is 

Monday. I think -- I don't know if it matters. 

THE COURT: Court is closed, so don't come in that 

day. 

MR. REILLY: Any time that week is fine with us. 

THE COURT: I know I have a jury case that week 

theoretically. Probably be better if we could do it on 

Friday. 

Can people come in the 12th? Would October 12th 
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work? Is that okay? I won't schedule anything else in the 

afternoon. 

MS. PATRICK: You want us in the morning? 

THE COURT: Yes. Let's start at 10 o'clock and see 

how long it goes. The worst that will happen, I will have 

another extra few minutes at the end of the day. 

MS. PATRICK: October 12th, 10:00 A.M.? 

THE COURT: Right. The only other thing, you gave 

me some letters about, and was that you had, I guess, each 

thought about you who you might like if you need to have a 

Special Discovery Master and of course, you each picked 

three people different than the three that the other person 

picked. 

I know four of them because they used to be Supreme 

Court Judges, and they are all pretty good friends of mine. 

There are two people I don't know. 	I am sure they are very 

nice too. 

I don't know -- I am not sure if you are asking me 

to make a choice or you want to hold off on it, or you might 

want to talk to each other. 

Am I to believe you don't like the three they 

picked? 

MR. REILLY: I suggested we pick one on our list, 

they pick one on their list, and give you two. If they are 

willing to do that, we will give it to you. 
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THE COURT: Obviously, all the people that were 

Supreme Court Judges, I happen to know all of them very 

well. 	Two of them, I guess, were in the Commercial 

Division. Judge Fried was here until last week. He is on 

vacation until September. I know that. 

MS. PATRICK: Your Honor, all I was going to say on 

the discovery Referee issue, we have resolved all the 

outstanding discovery issues at this point, so 

congratulations. 

THE COURT: You don't want anybody? 

MS. PATRICK: I don't want anybody. I am happy 

with you. 

THE COURT: You want to come here so I can do it? 

MS. PATRICK: Yes, I prefer that. So, I think that 

while we can identify a name and talk about it, our view is 

that you have waded through the morass and given us a lot of 

guidance, so we don't think putting such a Master in place 

makes much sense right now. 

THE COURT: I don't think there is anything like 

today, there are no huge privilege logs that have to be 

followed up based on the various things, but I am anxious 

for you to get the discovery schedule to me. 

So please, by the beginning of next week, take a 

look, get it to me. If there is any major dispute, you will 

redline it, and I will pick one. 
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We will have that control date on our calendar. 

In terms of the Referees, there is nothing right 

now that has to be dealt with, but you can think about it 

further. 	I will think about it further. 

And, you know, I just make a disclosure that I 

don't know two of the people, but -- 

MR. WARNER: Just a point of technicality. I 

handed up the scheduling Order that had been previously 

agreed upon. 

Did you want me to just officially put it through 

the ECF so it's through there? 

THE COURT: I have it. You can file it through the 

ECF, if you want. I will hold on to it. I will wait to see 

if I get any response one way or another -- like yeah, this 

is great, no, there are a few changes, and we will take care 

of that next week. 

It was lovely spending the day with you. 

Anything else? 

MR. REILLY: Yes. 

THE COURT: I have to tell you, you have to be out 

of here, supposed to be out of here by 4:30. 

In addition to everything else, I am in charge this 

week. My Administrative Judge said don't let anyone stay. 

Said if you are the Acting Administrative Judge, don't let 

the building burn down and don't let anyone stay in the 
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courtroom after 4:30. 

MR. LOESER: The one discovery issue that has not 

been ruled on is RFPs. 23 through 25 are the non-privileged 

documents pertaining to BofNY's fiduciary duties. 

It's late in the day. I understand if you don't 

want to deal with it today, but we wanted to mention it. 

THE COURT: I didn't get why that should be 

produced. 	I already found that the fiduciary exception 

could be reached, so what does it really matter? 

I made that finding once. I made that finding. I 

didn't think you needed those documents to see they were 

really acting as a fiduciary. 	I thought this was all 

within the context of the fiduciary exception to the 

attorney client privilege, which I said yes, could be 

reached, but right now I am not directing, and I am not 

going the extra step. 

I don't see, don't see how that's relevant today. 

So, if you have to quash, tee it up for next time. 

Again, if there are any, when there are other 

issues that I am sure you will want me to address, not if, 

but at the next conference, please do what you did again, 

which is, make sure whatever discussions, it doesn't have to 

be formal, formal briefing, just some discussion this is 

where we are at, these are things we are going to raise. 

I would prefer them not to come in Thursday night 
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late, in case there is something else we are doing that 

evening. Make sure we have them a week in advance, and have 

time to read them, and think them through before you come 

and visit us, which is what we had a chance to do today, so 

we could sort of get through as much as we did. 

Have a great rest of the summer everybody. 

XXX 
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