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. (Whereupon, the following takes place in

open court, in the presence of th~ Court, Mr.

Martel, Mr. Sconyers, Ms. Yadava, Mr. Ingber,

Mr. Atamian, Mr. Russell, Mr. Johnson, Ms.

Spiller, Mr. Munno, Mr. Schnell, Mr. Kraut,

Mr. Rademacher, Mr. Sacks, Ms. Patrick, Mr.

Warner, Mr. Loeser, Mr. Kawamoto, Mr'. Jacob,

Mr. Ledley, Mr. Hawthorne, and Mr. Rollin:)

THE COURT: Good morning.

Without full appearances, may I just ask counsel

at the table to state their names and the parties they are

representing.

Counsel for the trustees.

MR. INGBER: Good morning, your Honor. Matthew

Ingber, for The Bank of New York Mellon.

MR. MARTEL: Good morning, your Honor. Matthew

Martel, for U.S. Bank.

MR. SACKS: Good morning, your Honor. Robert

Sacks, for JPMorgan.

MS. PATRICK: Good morning, your Honor. Kathy

Patrick, for petit~oner investors PIMCO, Met Life, and

others.

MR. LOESER: Good morning, your Honor. Derek

Loeser, for the Federal Home Bank of Boston.

MR. ROLLIN: Good morning, your Honor. Michael

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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Rollin, for W&L Investments.

MR. LEDLEY: Good morning, your Honor. Michael

Ledley, for Arnbac and also for the QVT Funds.

THE COURT: Would the other counsel in the well

be speaking?

MR. MUNNO: No, your Honor.

MR. KAWAMOTO: No, your Honor.

THE COURT: At our last conference call I had

asked counsel to confer among themselves and to corne up

with a schedule, which has been presented to me this

morning.

I understand that we will hear first from

Mr. Ingber generally on the scope of discovery disputes at

present.

MR. INGBER: That's correct, your Honor.

May it please the Court. Your Honor, in December

when we last appeared before the Court in person, we argued

that the scope of discovery in this case has to be tied

directly to the standard of review; and your Honor agreed

with us; and so the discussion then turned to the standard

of review in the specific context of this case. Was it an

abuse of discretion standard focused on process as the

petitioners had urged at the time, or was it something more

substantive, whether the settlement was fair and

reasonable, which was a standird that the objectors seemed

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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to urge at that December conference. Well, your Honor, we

now know the answer; and it is definitive and unambiguous.

As I'm sure your Honor is aware, the First

Department in Countrywide issued its decision just about

two weeks ago; and it embraced the Restatement's

deferential abuse of discretion standard; and it reaffirme

iti p~ior holding in Haynes from 2010, which is all very

important; but what's most important about that decision

for this case is that the First Department articulated the

standard of review in this very context. It was an RMBS

trustee entering into a multibillion-dollar global RMBS

settlement based on the advice of expert advisors.

THE COURT: Mr. Ingber, I'm sure you are aware

that I read that opinion the very day it was issued and

since.

MR. INGBER: I suspect you have, your Honor; and

I also assume that your Honor understands the import of

that decision for the scope of discovery in this case.

What I'd like to do is just focus on a few aspects of that

decision that I believe, we believe dictates what the scope

of discovery should be in this case because that's the

essential dispute that's now before the Court, is what is

the scope of discovery.

We have met and conferred with the objectors.on

multiple occasions, and they have taken us through very

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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specific document requests that they have; and what we've

tried to accomplish is to set a bright line between what is

relevant and what is not relevant based on the standard of

review; and we think the First Department's decision, which

your Honor is now fully aware of, helps us understand

exactly where that line should be drawn.

So what was the standard articulated by the First

Department?

They said that the ultimate issue for

determination is whether the'trustee's discretionary power

was exercised reasonably and in good faith.

But what exactly does that mean?

The First Department actually gave us a lot of

color on what that standard'means and how that should guide

discovery in this, in this case. They said the court'~

task is limited. It's limited to ensuring that the trustee

has not acted in bad faith such that its conduct

constituted an abuse of discretion. So the court defined,

abuse of discretion as bad faith.

It went on to say that it's not the task of the

court to decide whe~her the court agrees with the trustee's

judgment. And that's important for discovery because what

the court was essentially saying, in our view, is that

there's not going to be a litigation of the merits of the

settled claims, and there's not going to be a

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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determine -- it's not appropriate for there to be a

determination of the substantive fairness of the

settlement.

And I think the next aspect of the court's

decision that I would like to focus on is probably the most

important aspect of the decision for purposes of this case

because 'the court gave us very focused guidance about how

to evaluate a decision that's based on the advice of

experts.

And as I'm sure your Honor recalls, in this case

we've been very transparent about ,this from the outset.

The decision to e~ter into the. settlement on behalf of the

319 trusts was based on the recommendation of experts, in

particular, Professor Daniel Fischel, who, among other

things, is the former dean of the University of Chicago Law .

School; and he took opinions from two legal advisors, a

former Appellate Division judge and a Yale law professor,

and two other financial advisors, and gave a bottom line

recommendation to the trustees which the trustees

considered and relied on.

And it's ~he same situation in Countrywide, the

decision was based on the advice of legal advisors and

financial advisors. And the court focused on the trustee's

reliance on experts and the propriety of that and

specifically what the court, 'the trial court should focus

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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on when determining the reasonable, reasonableness of the

trustee's reliance on those expert advisors.

What the First Department said was as follows:

party challenging the decisions of a trustee who followed

the advice of a highly regarded specialist in a relevant

area -- in that case, or in that specific context, it was

an area of law, it"was a legal advisor, lawyer -- can

prevail only upon a showing that based on the particular

circumstances the reliance on counsel's assessment was

unreasonable and in bad faith.

And in case there was any ambiguity about what

that meant, the court said, it's not our job to judge the

assessment or the judgment of the expert. All that's

required, the court said, is a determination that it was

reasonable for the trustee to rely on counsel's expert"

judgment.

So in thinking about what "the task of the Court

is here, it seems to us that the First Department has been

clear that the case is not about the underlying merits of

the settled claims; it's not about whether the settlement

was fair or reasonaple; it's not about second-guessing or

analyzing the trustee's judgment. And the court went even

further and said it's not appropriate for the court to

assess the correctness of the expert's opinions. "At

bottom, the question is whether under the circumstances it

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter



1

2

3

4

11

Proceedings

was reasonable for the trustees to rely on the experts.

THE COURT: I don't think that the Appellate

Division's decision made new law. I don't think you've

5

'6

7
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9

told us anything that we dldn't know the first time you

came into court. And I think this decision still leaves

open to careful consideratio~ informed by a wide variety

case 1aw,~ the scope of proper discovery in this

proceeding, and there are some difficult issues here.

Of~
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MR. INGBER: Sure. And, and, your Honor, I agree

with you that there's not new law. What the court

reaffirm was the law that was reflected in the Restatement,

the law that was reflected in the court's prior decision in

Haynes which said that an abuse of discretion is defined as

a decision by the trustee that is arbitrary. That was the

law.

What is unique about the First Department

decision and really unique about the underlying case and

what's most relevant for purposes of this case was that it

was the precise set of facts. It was the trustee entering

into this multibillion-do~lar settlement relying on

experts; and the c~urt gave very clear guidance on what,

how the court should analyze the question of whether the

decision to enter into the settlement was within the bounds

of the trustee's reasonable discretion.

But your Honor is absolutely right; the question

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

12

Proceedings

coming out of this decision and the question that we were

discussing in December is, well, what's the scope of

discovery. If we agree that the scope of discovery has to

be tied to the standard of review, what does that mean for

the scope of discovery?

And what we think, coming out of the First

Department decision and the, and the Restatement and the

prior law, is that the discovery has to be focused on the

process; and in particular, the process actually undertaken

by the trustees; and more narrowly, the question of whether

it was reasonable for the trustees to rely on the experts;

so the process of retaining the experts and the question of

whether the experts were qualified to give the opinions

that they gave such that it was reasonable for the trustees

to rely on those experts.

And that's why when we were here in December what

we had offered to produce was a limited set of documents

that we believed, and we still believe, are the documents

that are relevant to that determination, that process

focused determination. It was the documents that the

trustees relied on,. it was the unredacted expert reports,

it was the documents given to the experts. But we heard

your Honor loud and clear at the last conference; what your

Honor said, and certainly our takeaway, was that we had to

do more. We had to produce more. The trustees weren't

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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going to get away with producing what we had offered to

produce at the time; and, likewise, the objectors had to

accept less. And so we met and conferred, and we think

we've come a long way. We've offered to produce more, and

more, and more. We don't think we've gotten any give on

the other side, but we've come a very long way.

At this point, I can tell you, your Honor, that

we have offered to produce documents from 96 separate

custodians. Those custodians include employees of each of

the trustees who were responsible for evaluating the

settlement and making the decision to enter into the

settlement on behalf of the trustees. We've offered to

produce those documents from the period in which each of

these employees or custodians were involved in the

settlement process.

And, by the way, it's not just internal employees

of the trustees, it's outside counsel as well. Dozens of

outside counsels' files we have offered to produce, again,

from the period in which they w~re involved in the

settlement process~ And subject to whatever privileges

might apply, we've ~ffered -- I'm not going to take your

Honor through every single document that we've offered, but

I'd like to just discuss very big, very the major

categories of documents, so you can get an understanding of

where we drew the line, what we've agreed to produce

JEANETTE LAKE-MASON, CSR, RMR, 'Official Court Reporter
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generally and wha"twe haven't agreed to produce.

We've agreed to produce every settlement-related

communication with the financial advisors. We've agreed to

5 produce every settlement-related communication with

6 JPMorgan and with the institutional investors. We're

7 producing more than a million pages of data and documents

8 that JPMorgan gave to the trustees which the trustees

9 turned over to the experts. These were specific document

10 requests framed by the experts; and JPMorgan turned those

11 documents over to the trustee, who then turned them over to

12 the experts. This includes loan repurchase data, data

13 related to loan modifications, subservicing agreements,

14 deal documents; and the list really goes on and on.

15 We've agreed to produce communications with

16 investors concerning the settlement. As the objectors know

17 from our meet and confer discussions for the trusts at

18 issue, we've offered to produce settlement-related

19 communications between and among the relevant employees at

20 each of our clients," at the trustee clients. We agreed to

21 produce communications between and among the trustees about

22 issues relevant to the process, documents concerning the

23 evaluation and retention of experts, discussions about the

24
25
26

assignments to the experts, what documents and data

requests to give to the experts based on the, on the

requests that the experts have made.

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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Of course, there will be privilege issues; and

we're going to conduct what we think is a reasonable search

of the electronic data, and we're going to tie the

production to the requests that they've actually made of

us; but at the end 'of the day, we have agreed to produce

millions of pages of documents. And ~t's our view that

what we've agreed to produce is more than enough and,

frankly, more than we believe the objectors are entitled

to. They are getting everything they need.

Now, they've made a lot of noise about conflicts

and trustee liability, but the bottom line is this. If

they think the trustees' decision was infected with a

conflict, if they think the trustees entered into this

settlement because of some relationship that they had with

JPMorgan or with the institutional investors, it would be

reflected in the documents that we've agreed to produce.

Likewise, if they think that the overriding

issue

THE COURT: Well, if that's true, then why aren't

you willing to produce documents regarding conflicts?

Why aren'~ you willing to cull them and put them

into a pile if you're producing them in any event?

MR. INGBER: That's the thing. We are willing to

produce documents concerning conflicts; but where we're

drawing the line is that discovery has to be focused on the

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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individuals who were. involved in the evaluation of the

settlement.

THE COURT: Well, that's a different issue

MR. INGBER: Okay.

THE COURT: the universe of custodians.

I've looked at the chart. I understand that you

have a dispute about it. I don't have, at this point, what

9 I would call a sophisticated understanding of what the

10 dispute is; but I know there's.a dispute, and I know that

11. the objectors want documents from a lot more people than

12 the trustees think is appropriate.

~
~

&
~
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MR. INGBER: Right.

THE COURT: But let's just focus on the subject

matter areas first, if you would.

MR. INGBER: Well, I think your Honor hit the

nail on the head. The nub of the dispute is not --

THE COURT: That I'm sure is going to be the

nicest thing anyone ever said.

MR. INGBER: The nub of the dispute is not so

much about the content of the documents that were produced

and the subject mat~er of the documents. It's where we

draw the line, where -- are we going to go beyond the folks

who were involved in the evaluation of the settlement and

the decision to settle? Are we going to go beyond the

settlement evaluation period?

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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THE COURT: I don't think we're going to the

people who have been administering the trust for the last

10 years or for the perio~ from 2004 to 2014

MR. INGBER: Right.

THE COURT: -- which is listed on the .chart as a

request in certain subject matters.

But aren't we going beyond the people at the very

top level, the people who actually made the decisions and

reviewed the final documents needed in evaluating whether

to enter into the settlement?

After all, those people must have delegated

responsibility to other employees.

MR. INGBER: If there are relevant communications

relating to the settlement, the decision to settle, the

evaluation of the settlement, we believe, based .on the

diligence that we've done and conversations that we've had

with our clients, that those documents are going to be in

custodians' files, the files of the custodians who we have

identified.

I can tell you for, for. Bank of New York Mellon,

okay, there are ind~viduals who were involved in the

process of working with outside counsel and experts in the,

in the process that led up to the decision, generally, the

evaluation process. They've been identified. There are

people who were involved in the decision, the ultimate

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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decision to enter into the settlement, the people who sat

on the trust committee for, in The Bank of New York's case,

two different entities, for the trust company and the bank;

they were custodians for different trusts. There's more

than 20 custodians, twenty employees at The Bank of New

York Mellon whose files we have offered to produce. We

don't believe that documents residing in the files of

anyone else at The Bank of New York Mellon are going to

touch on the issues that are at the core of this case.

And, frankly, if by some chance

THE COURT: Well, how can I evaluate, how can I

evaluate that without knowing exactly which custodians'

files you have offered and what the roles and

responsibilities were of those custodians and also without

knowing what other people might have been involved in the

settlement process?

MR. INGBER: Because

THE COURT: I don't -- in asking all these

questions about this area, I don't want to by any means

suggest that I think that that is .the only important issue

that needs --

MR. INGBER: Sure.

THE COURT: -- to be resolved in addressing the

scope of discovery, but it's certainly a significant one.

MR. INGBER: Sure.
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I'm going to answer that question; but, first, I,

I, I just -- I do want to make the point that documents

concerning conflicts and documents concerning trustee

liability and documents concerning bad faith or documents

concerning the question of whether the, you know, the right

documents were turned over to the experts, we are agreeing

to produce those documents so long as they are in the files

of the custodians we've identified and it's in the context

of the settlement.

So as an example, okay, if someone from my client

said we're going to enter into this settlement because

we're concerned about our own liability or we're entering

into this settlement, as I said, because of relationship

that we have with someone else or there is some, you know,

evidence of bad faith -- and they're not going to find it,

but let's, let's just assume that there's something -- it's

going to be in those documents that we're agreeing to

produce. So we are not saying no to those categories of

documents. Of course, there may be privilege issues and

other issues, but we're not just saying, no, you can't have

them. What we are poing is limiting it to a certain set of

custodians.

Now, in any litigation outside counsel

representing- the parties has to do a reasonably diligent

search. They need to have conversations with their

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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clients; and they need to say, well, okay, we need to

identify the people who are going to have relevant

information to this case, and this is the issue, these are

the issues in this case. Okay?

We have guidance from the first Department in

Restatement and elsewhere about what the issues in this

case are. And we, as the lawyers representing the trustees

in this case, in good faith have to- speak to our client and

make determinations about who's going to have relevant

information and who's not going to; and we're going to make

representations to the Court about whether we think the

custodians we've identified are the ones who are going to

have relevant information concerning the settlement that is

going to be relevant to the issues that will be the focus

of the Court's attention. We've done that. And we think

that the 96 custodians that we've identified are the ones

who are going to have all the information that these

objectors could possibly need or want.

Now

THE COURT: I heard you say 96 custodians earlier

and then I heard yo~ say 20 custodians.

MR. INGBER: Well, 96 on behalf of the trustees,

the six trustees plus

THE COURT: And who are the 20 custodIans?

MR. INGBER: That was for The Bank of New York

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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Mellon.

THE COURT: Oh, for the bank.

MR. INGBER: So what we've done already, your

Honor, is identify, at the objectors: request, who at our

clients are likely to have relevant information.

Is it possible that there's someone at each of

our clients or a handful of people who might have a

document or a few documents that the pbjectors would think

if ~hey scoured their e-mail files would have documents

that are relevant to this case?

Of course, that's possible. But we've made a

good faith effort to identify the folks at each of our

clients who are going to have relevant information, we've

identified them to the objectors. They want more

information from us. They want to know exactly what their

role ~as, exactly what their position is.

THE COURT: Are you going to --

MR. INGBER: And we

THE COURT: -- provide that?

MR. INGBER: Absolutely, we are willing to

provide that.

THE COURT: And how long is it going to take to

produce the information that you have agreed to produce?

MR. INGBER: Um, each trustee will have its own,

its own process.
-----_._------ -~----- -~---------
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This is a voluminous set of documents. We've -- I'
don't know that I could speak for all bf the trustees, but

I'm pretty certain that all of the trustees have certainly

started the process of collecting the electronic files fro

all of these relevant custodians. I know that we have

started that process. We'r~ going to cull that data, and

we're going to get'through it as quickly as we can.

To be concrete, it's, it's probably -- we're in

March? Two months. And I don't want to overstate. It's

probably about two months to get through everything.

And the re-- now, we're going to move as quickly

as we can because we have every interest in moving this

case along. Your Honor, I think, knows there are thousands

of investors who support this settlement. The handful of,

investors who don't are sitting here ,objecting to the

settlement. But we have every reason to move this along,

we don't want to extend it. I don't know if they are

interested in stalling or not.' They say they're not, and

I'll take them at their word. We want to move this along.

THE COURT: Well, you could settle this case

tomorrow. You're here because you want

MR. INGBER: That's right.

THE COURT: -- judicial imprimatur. So it's not

just the objectors who are causing the delay, it is the

26 .,._invocation by the trustees of the court process wi th the

JEANETTE LAKE~MASON, CSR, RMR, Official Court Reporter
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attendant process, including the discovery that is provide
I,

as of right by Article 77. I think it's very, very

important to keep that in mind and not to lay the delay at

anyone side's doorstep.

MR. INGBER: No.' And I agree with you, which is

why I said that I take them at their word that they're not,

that they're not looking to stall here.

And, yes, we, we filed this proceeding because we

want the Court to determine that we acted reasonably. We

also filed this proceeding because we wanted to give these

objectors an opportunity to be heard.

So there's no question that they're entitled to

discovery; but, again, the question is where are we going

to draw the line. We think that anything beyond what we've

agreed to produce is irrelevant. We don't think it's even

arguably relevant. So information or documents concerning

what happened before we started this settlement evaluation
•process we don't think is relevant. Information concerning

whether or not the trustees breached their duties in

connection with the administration of the trusts, we don't

think that's relevant. We don't think that's an issue for
•

this case.

Claims against the trustees have not been

released. There are cases going on in federal court right

------------_._----_._- -_ .. -
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breached their ~uties. We think they did not. We think

we'll prevail on the merits, but nothing is stop -- in

fact, some of the lawyers representing the objectors here

are pursuing claims against trustees on the very

trusts that are at issue in this settlement; and we're not

standing up in federal c6urt saying these claims have been

released by this settlement, and so this case should be

dismissed. We're going to figh~ it on the merits. It's

not an issue for this case and for this Court.

In fact, in Countrywide and some of the

attorneys here I think can attest to this -- those

documents weren't even requested. And when the objectors'

counsel tried to get into those issues at the hearing, at

the Countrywide hearing, Justice Kapnick nipped it in the

bud. I don't have her exact quote, but it was something

along the lines of that's for across the street. You can

take that across the street in the case you already have

against The Bank of New York Mellon and litigate it her~.

We're not focusing on what happened before the settlement

in this case. We're focusing on the settlement and the

process that led to the settlement and the reasonableness

of the trustees' decision to enter into the settlement.

THE COURT: Now, Judge Kapnick did authorize a

certain amount of discovery with respect to loan files, did

she not?

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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MR. INGBER: There was motion practice on the

question of whether -- the answer is, yes, but if I can

just give a little color on that.

Justice Kapnick received various briefs on the

question of whether loan files needed to be reviewed or

produced in the case; and we had argued that there was no

loan file review, and so there's no need to look at loan

files. If the objectors think "that that was a flaw in the

process, they can argue that that's a flaw in the process.

They don't need to see the content of the loan files to

make that determination. They could say this is what the

process involved, it didn't include a review of the loan

files, and it was flawed.

But instead of asking the court to ultimately

decide the issue, it was agreed among the parties that Bank

of America would produce 150 loan files. They wanted

thousands. And what we said, or Bank of America said was

take 150 loan files; and if you want more, then you can

make an application to the court. They never made an

application to the court. They never sought to admit as an

exhibit a single loan file. There was no testimony about

the loan files. It basically dropped off the map. It was

irrelevant discovery. They wanted thousands. They got by

agreement 150, and that was it.

And the loan file issue, actually, it's analogous

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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in a way to the request that the objectors have made for

all documents that might have been relevant to the process,

that might have been relevant to the experts'

determination, but that weren't produced to the experts.

The problem with that is, first of all, the search for a

document that they might thfnk would have been relevant to

the experts' analysis is limitless, it's boundless. We

don't, we don't even know where to start for that.

THE COURT: Were loan files produced to the

experts?

MR. INGBER: Loan files were not produced to the

experts because the experts didn't request loan files. The

experts themselves did not want to review loan files

because they thought loan file review would get them

absolutely nowhere. Loan file review is totally

subjective. As your Honor probably knows from the Putback

cases, you have one reunderwriting expert that comes in

with a 90 percent retrade and you have another expert who

comes in with a 10 percent retrade; and so it's very

difficult to determine what those, what that

re-underwriting actually means; and so we took our guidance

from the experts.

THE COURT: So loan files were not produced, but

were reunderwriting analyses produced?

MR. INGBER: I don't think they were, your Honor,

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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no. Again, guided by the experts. Whatever was given to

the experts was -- is being produced.

THE COURT: I'm asking if reunderwriting analyses

were produced to the experts. I understand there are

disputes about the reliability of them, but that's

something that an expert who's reviewing them --

MR. MARTEL: Your Honor.

THE COURT: -- can sift through.

MR. MARTEL: I'm sorry to speak over you, your

Honor.

The experts received copies of all of the cure

repurchase notices in the

THE COURT: I'm sorry. Cure repurchase notices?

MR. MARTEL: Exactly, your Honor. Settlement

deals, as you know from the Putback cases, there's a

process for serving cure repurchase notices on the

obligated party. Here, JPM. That process plays out

through cure repurchase notice correspondence.

THE COURT: Are you telling me that the experts

who reviewed the settlement received demand notices?

MR. MARTEL: _The experts reviewed the cure

repurchase notices that were served on JPM.

THE- COURT: Are we talking about the same thing,

a list of loans that are allegedly in breach of the

representations and warranties?

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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MR. MARTEL: That's correct, your Honor. So the

cure repurchase notices --

THE COURT: Well, those are not underwriting

analyses. And as far as I know, underwriting analyses are

not attached to the repurchase demands when they're served.

Not that I've seen anyway.

MR~ MARTEL: The cure repurchase notices contain

certain backup that is produced as a result of the

reunderwriting process by the investor who is conducting

the investigations, so there are supporting materials

attached to those cure repurchase notices.

The invest

THE COURT: What ~re the supporting materials?

MR. MARTEL: They are typically in tabular form

or spreadsheet, and they contain details on the reasons why

the reunderwriting expert believes that there was a proble

with the underlying loan, the reasons why it's defective.

So you don't -- the actual work papers of the

reunderwriting expert are not attached, but the conclusions

of the reunderwriting.experts are made part of the cure

repurchase notices.

MR. MUNNO: Your Honor, if I may. I said I

wasn't going to speak.

THE COURT: Not right now.

MR. MUNNO: Okay.

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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THE COURT: We have a process here. When we take

a recess, we will receive a request by you to speak, and

you can identify the issue and the amount of time you are

requesting. I have never in my conferences had lawyers

speak out of turn, and this is a system that has worked

really well for me. That's why I asked you to submit a

schedule in advance.

Let's go back to Mr. Ingber.

Just to remind you of the time, I don't have

problems with going over, but I do want to avoid a

situation where everybody who has been expecting to speak

today does not have the opportunity .

So you've been going for about 30 minutes. Do

you want to take another couple of minutes before you turn

over the floor --

MR. INGBER: Sure.

THE COURT: -- to Ms. Patrick?

19 MR. INGBER: Just I'd be happy to wrap up. I

20

21

22

23

24

25

26-------

just wanted to hit on the last point, and then I'll wrap

up. And that is, that what the experts received was based

in substantial part on what they requested, what they

thought was relevant to their analysis and their opinions;

and everything that we turned over to the experts, we have

offered to produce.

The bottom line, your Honor, is that there, there

JEANETTE LAKE-~~SON, CSR, RMR, Official Court Reporter
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has to be some limits on discovery. We've tried very hard

to draw a line. We think we've drawn actually a very

generous line where the objectors are getting everything

they need from the folks who are .relevant to the process

during the relevant period. We hope that your Honor

agrees. And we are interested in trying to get that line

set determining whjt falls on the relevant side, what falls

on the irrelevant side, and then get moving forward.

Thank you.

THE COURT: Thank you.

MS. PATRICK: May it please the Court.

THE COURT: I'm sorry. My und~rstanding was that

Ms. Patrick was going to speak next.

Mr. Loeser, you are standing.

MR. LOESER: I'll just ask the Court a question.

We've divided this up with trustee discovery, institutional

investor discovery, JPMorgan discovery. And I'm wondering

if it makes sense for me to respond to trustee discovery

questions and then turn to the other categories, or if your

Honor would just like to hear everything from one side.,

THE COURT: I think we'll hear everything from

one side and then have the responses.

Thank you.

MS. PATRICK: May it please the Court, Kathy

Patrick, on behalf of the petitioner institutional

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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investors. I want to talk with the Court about our

interest in this proceeding and the discovery that we have

sought that has been denied and some of the discovery that

has been sought from us.

Our clients hold nearly one-third of the

outstanding certificates in these trusts, more than

$24 billion of securities. We participated in negotiating

a settlement that we were prepared to support through a

mediation held with a California mediator Mr. Robert Meyer.

We presented that settlement t~ the trustees for their

decision. Importantly, the trustees had no involvement in

negotiating it, and they seek no finding in this proceeding

concerning the nature of the negotiations. There is no

15 requested finding in the judgment, and the trustees had no

16 involvement in it..

17 As the Court rightly noted, the trustees

18 instituted this Article 77 proceeding and have placed this

19 matter before the Court; but the purpose of the proceeding

20 is not just to provide the trustees with the instruction

21 they have ~equested, but it is also to ensure that all

22 certificate holders have the benefit of the trustees'

23 exercise of its discretion.

24 What do I mean by that?

25

26

This proceeding does not exist to empower the

seven objectors who have appeared to hold up a $4.5 billion
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settlement based on claims that they want discovery

concerning other lawsuits or other trusts that aren't in

the settlement or other matters that were not considered by

the trustees' experts. Importantly, it also requires that

those objectors demonstrate that they have standing and are

themselves acting in good faith because this is an

equitable proceeding" And so we have sought in discovery

from the objectors disclosure of communications they had

with the trustees. before they entered into the settlement.

Why is that relevant?

.It's relevant because the trustees evaluated this

settlement with the aid of their experts for nine months,

accompanied by multiple public notices to objectors. And

if the objectors harbored these concerns and did not make

the trustees aware of them before the trustees accepted the

settlement, that is relevant.

THE COURT: What is the relevance?

MS. PATRICK: It's relevant because it's lying

behind the log. It is inequitable behavior. If they

sought and issued -- for example, take W&L Investments,

which has appeared here to argue that the allocation

formula in the settlement agreement is inaccurate. They

won't answer a discovery request concerning what they

contend is wrong with it, but they've appeared here

objecting on behalf of one trust to the allocation formula.--_.
JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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If they had made that objection at the time, the trustees

could have considered it, whatever that objection is, they

still won't say what it is, could have considered it,

resolved it, and assessed it. It is unreasonable for the

objectors to lie behind the log, not make the trustees --

THE COURT: I'm sorry. What is the legal theory?

Are you arguing waiver, or are you arguing --

MS. PATRICK: Estoppel and waiver, both.

Estoppel and waiver. That is, that they are estopped from

attacking the trustees for failing to consider an issue

that they knew at the time. And so we have asked for

discovery, very simple discovery on what communications you

had with the trustees before they made the decision to

accept the settlement. Most of the objectors have agreed

to produce that com -- those communications. Some have

not.

THE COURT: Who has not?

MS; PATRICK: Your Honor, W&L has not, QVT has

20 not. That is listed in our letter. The -- I'm sorry. I

•

21

22

23

24

25

26

misspoke. Triaxx, Brevan Howard, and the National Credit

Union Administration have refused to provide that

information. Ambac, FHLB Boston

THE COURT: Too fast. I'm sorry .

MS. PATRICK: That's okay.

THE COURT: Who has not agreed? Triaxx, Brevan,

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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MS. PATRICK: Brevan Howard and The National

Credit Union Administration have refused to provide that

information,

I think that

these don't seem

And what about W&L and QVT?

W&L has refused to state what its

Absolutely, I will.

-- to the objectors.

THE COURT:

MS. PATRICK:

objection to the allocation formula is and I do not~believe

has agreed to produce information concerning communications

with the trustee. We believe that part of the reason for

that on the part of QVT and W&L is that they may not have

owned certificates.prior to the time the trustee accepted

the settlement, and, instead, may have purchased

certificates for the purpose of lodging an objection. That

i~ also a relevant issue, and so we have asked for that

discovery.

Separately

THE COURT: Are these really

to be the major issues

MS. PATRICK: No.

THE COURT: -- in this litigation.

Would you address your position on disclosing

MS. PATRICK:

THE COURT:

really is the

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

'.

•



(---- -

I

, -------------------_._--

1

2

3

4

5

.... _---, .._---- ------

35

Proceedings

MS. PATRICK: Of course.

THE COURT: -~ more critical issue

MS. PATRICK: Of course, your Honor.

THE COURT: -- one on which it would seemingly be

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

much more difficult to reach compromise.

MS. PATRICK: I agree it is difficult to reach

compromise because there-is a California statute that

renders those discussions privileged.

In this --

THE COURT: Well, let's leave the California

statute

MS. PATRICK: Okay.

THE COURT: ~- aside.

MS. PATRICK: Sure.

THE COURT: Apart from the privilege objection,-

what is the, what is the relevance objection?

MS. PATRICK: So in this case, your Honor, the

situation is fundamentally different from the situation in

Countrywide in that in Countrywide the trustee was actively

involved in negotiating the settlement. And having read

22 the decision, you will remember that part of the issue was
.A.

23 _the trustee's negotiation judgment on a critical claim.~-

24

25

26

THE COURT: So isn't the situation here more

problematic?

MS. PATRICK: I disagree, your Honor. It is
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entirely not. It is much less fraught because the trustees

have sought no finding concerning how the settlement was

negotiated.

THE COURT: But doesn't it go to the fairness of

the process?

MS. PATRICK: No, it does not because the issue

in this case is the fairness of the process the trustees

used to evaluate the settlement when it was presented to

them. There is no finding in this case regarding the

fairness of the negotiations, none. This settlement came

like manna from the sky for the trustees. It did, your

Honor. I recognize

THE COURT: Well, you used that line the last

time, and I think --

MS. PATRICK:

THE COURT:

can enjoy in public.

MS. PATRICK: Forgive the metaphor then, your

Honor. The point is the trustees were presented with a

four-and-a-half-billion-dollar settlement and servicing

improvements and then had to decide what to do with it.

And in this Article 77 proceeding they have asked the Court

only for relief concerning the judgments they made once it

was presented to them.

THE COURT: Excuse .me. Ms. Patrick, I have not
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made any final decision about whether I thinK the

settlement negotiations may be relevant or may lead to

relevant evidence. I want to be clear about that.

MS. PATRICK: Sure.

THE COURT: But I do have real questions about

whether those settlement negotiations are relevant to the

fairness of the, of the process; and for example, don't the

trustees need to have known what proposals were on the

table and what were rejected and why the compromises were

made in, in assessing the reasonableness of the settlement?

MS. PATRICK: No, because the issue is not the

fairness of the settlement or the correctness of the

settlement. The issue is did the trustees have sufficient

information. And here they did.

How do you know that?

They retained Professor Fischel to look from the

bottom up loan group by loan group.

THE COURT: Excuse me.

I think the issue is not for me to decide the

fairness or the reasonableness of the settlement, but I:m

not persuaded that under the abuse of discretion standard

the trustee does not have to make a decision that the

settlement is reasonable.

You're not taking the position that the trustee

doesn't have to make that determination, are you?

JEANETTE LAKE-MASON, CSR, ~1R, Official Court Reporter
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MS. PATRICK: No, your Honor. In fact, the

trustee retained Professor Fischel to give a fairness

opinion loan group by loan group, trust by trust.

Professor Fischel gave the trustee that opinion as to th:

recommended decision, whether to accept or reject, did to

opinions, considering all of the relevant facts concerni;

the trusts, the strengths of the trusts' claim, statutes

limitation, other matters relevant to the prospects of

these claims. Professor Fischel opined on all of that.

But none of that turns on how the settlement was negotiai

because the fact that it is a settlement necessarily

involves compromises; but the trustees were asked to loo~

at the bundle of rights and information they had decided

that it was fair.

In the Countrywide case Professor Landau

testified that it is rare for trustees to be involved in

settlement negotiations in any event. That was an unusua

case because the trustees were. In most circumstances

settlements are negotiated, they are presented then for t

trustees to decide what to do with. The trustees were ic

no way bound, in no way bound by that negotiation. In

fact, they could have and did reject it for certain trust

based on the advice of their experts, five of whom lookeC

at every relevant aspect of the decisions.

Importantly, the trustees did not have any

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter



1

2

3

4

5

6

7

8

9

10

11

39

Proceedings

information concerning how the settlement was negotiated.

They simply looked at the economic outcome and asked their

experts ~o advise them on whether this was a settlement

that was in the best interest of all certificate holders

based on the constellation of rights that they held; and so

in that sense, there is. nothing about how it was negotiate

that is relevant. It will stand or fall, under the First

Department's decision, on the reasonableness, indeed, the

plausibility of those experts' determinations and the good

faith of the. trustees.in,relying upon them.

that footnote. And so if the Court were to determine that'

..
.about how it had been negotiated.

.! .. .:~ . ,',

•
. 12.

13

14

;:.~J''';'..

---, .""-:-"
'..The. experts ....kn!iw that they had no' information

'.~. .,.~. - .:';"'".. ;."

Professor Fischel drops

15

16

17

18

19

20

21

22

23

24

25

26

it was unreasonable for the trustees to assess the

settlement without knowing what the negotiations were, that

that in itself was bad faith constituting an abuse of

discretion, the facts concerning that are before the Court.

You don't need to know, nor do they need to know, nor does

anybody need to know what the negotiations were in order to

assess that. It either was or was not reasonable based on

those facts.

Thank you.

THE COURT: Have you concluded?

MS. PATRICK: Yes, your Honor.

If the Court is inclined, we have briefed the
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mediation privilege. It is important that the Court be

aware of the facts surrounding that, just so you understand

it's not

THE COURT: When I asked you to leave it aside,

it didn't mean that I didn't think there was an issue. It

just meant that I wanted to

MS. PATRICK: Get to the substance.

THE COURT: -- use. the time to talk about the

relevance today.

MS. PATRICK: So let m~ just make you aware of a
';' .~..'.

few facts that 'are:highly re~evan.t;..

Among the largest holders in this group are .three

large California investment advisors, PIMCO, WAMCO, and

Western Asset Management -- I'm sorry, and Trust Company of

the West, all of whom are large holders. .We retained a

California mediator. There were mediation sessions in

California. And we believe that as a matter of choice of

law if the Court were to determine that it believed that

issue of relevance was satisfied, you should receive

further briefing on the substantive question whether as a

matter of New York choice of law that privilege nonetheless

applies.

THE COURT: Thank you.

MS. PATRICK: Thank ydu, your Honor.

THE COURT: We will take a five-minute recess.

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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This will be a real five-minute recess, so you can remain

in the courtroom.

Thank you.

(Whereupon, there is, a recess.)•
(Whereupon, the following takes place in

open cou'rt, in the presence of the Court, Mr.

Martel, Mr. Sconyers, Ms. Yadava, Mr. Ingber,

Mr. Atamian, Mr. Russe~l, Mr. Johnson, Ms.

Spiller, Mr. Munno, Mr. Schnell, Mr. Kraut,

Mr. Rademacher, 'Mr.' Sacks, Ms. Patrick, Mr.

Warner" "Mr. Loeser, Mr. Kawamoto, Mr. Jacob,

M~~ Ledley, Mr. Hawthorne, and Mr. Rollin,

'following a recess:)

THE COURT: Back on the'record.

Before we hear from the next counsel, I have a

question for Ms, Patrick.

MS. PATRICK: Yes, your Honor.

THE COURT: I am looking at a transcript from

October 12, 2012, from the Countrywide case before Judge

Kapnick; and sta,ting at page 16, there was a colloquy

about disclosure of setclement negotiations on the part of

the institutional investors.

Can you tell me what was produced in the

Countrywide case?

I understand that there are some differences

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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between the cases and differences in requests for findings

that you have just pointed out; but can you tell me what,

what exactly was produced in the Countrywide case?

MS. PATRICK: Yes, your Honor.

All of the settlement presentations that were

exchanged between the parties and, importantly, in

Countrywide, I should add two things. There was no

mediator in the Countryw~de settlement discussions. And in

connection with the Coun~rywide settlement, in connection

11 with the Countrywide Article 7] proceeding, we sought

12 settlement communications between AIG and Bank of America

13. because we thought they were relevant; and AIG interposed a

14 mediation objection on the ground that those discussions

15 had been .held in a mediation, and that objection was

16 sustained by Justice Kapnick.

17 Now, returning to what settlement negotiations

18 were disclosed, there wa~ no mediator; and in that

19 circumstance, all presentations that were exchanged between

20 the parties were disclosed, and all of the settlement

21 negotiators were deposed, including me, your Honor, which

22

23

24

25

26

was a rare treat. All of the la"'yers for Bank of America

were disclosed. Mr. Kravet ",as deposed, .deposed I believe

for several days and testified for six days in the hearing

largely about the negotiations.

~ W_hy "'as that? Because there was a requested

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter



43

I don't think there would be any objection subject to

review with the mediator because he's bound by that

statute, he lives in California, concerning whether he

would give an affidavit, which would necessarily be

conclusory, concerning his observations about the tenor of

Proceedings

finding that all of the negotiations had been at arm's

length and, therefore, Justice Kapnick concluded that since

the trustee in that case was requesting a finding

concerning the arm's length nature of the negotiations,

discovery concerning the negotiations was appropriate.

THE COURT: Is there anything here that you are

willing to disclose that you do not believe you are barred

by the California laws from disclosing?

MS. PATRICK: Your Honor, I would say this. It

is somewhat conventional in the context of mediated class

action settlements for the mediator to submit a declaration

concerning his observations regarding the arm's length

nature of the.settlement. The issue here is that the

trustees didn't consider that, didn't have the benefit of

it, didn't evaluate the negotiations; and so I suspect,

without knowing, that the objectors would take the position

that their whole point is that the trustees should have

known about the negotiations and didn't; and if that was

inherently unreasonable, constituting bad faith, then the

1
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trustee then the Court will reject the settlement. But
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the negotiations.

But I don't think that's what they're asking for,

I don't think they doubt that they were at arm's length.

They want to know the negotiating positions that were

traded back and forth. And that is squarely within the

ambit of the privilege, and'we're prepared to brief that if

the Court would like to see that,'

THE COURT: Is there anything that you could

produce with respect to the distribution methodology ,that

was agreed upon, or the basis for the allocation among the

various trusts?

,MS. PATRICK: Your Honor, the documents, that

exist with regard to that are the settlement agreements and

the drafts of the settlement agreements, There are

privileged communications internally with my clients

attorney-client privilege communications; but we did not

exchange, other than through the drafts of the agreement,

any communications with JPMorgan regarding the allocation

formula; and so those would be reflected in the drafts of

the, settlement agreement.

THE COURT: Okay, thank you. Thank you.

Mr. Loeser.

MR. LOESER: Thank you, your Honor.

Well, there's a lot to talk about.

My first observation, your Honor, is we are here
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as objectors because we're concerned about the settlement.

We know nothing about the process that resulted in the

sett'lement. We've heard there's obviously a great desire by

5 Ms. Patrick and the trustees to maintain secrecy about any

6 number of different things. What we do know is that it's a

7 seven cents on the dollar settlement. It was negotiated

8 behind closed doors. One of the chief negotiators

9 JPMorgan's largest shareholder BlackRock.

10 We're concerned that the trustees were motivated

11 to enter into the settlement out of concerns for their own

12 liability, liability of which Ms. Patrick's clients are

13 clearly aware because they've sued these. trustees for

14 exactly the same conduct that is at issue in this case.

15 And in those lawsuits by many of the institutional

16 investors against these trustees, they say some really

17

18

19

20

21
22

23

24
25

26

interesting and important things.

One thing they say is that the trustees failed to

act on a timely basis, causing a time bar, or a potential

time bar for many trusts, resulting in billions of dollars

in losses. Another thing they say, is that the trustees

ignored events of default. And as we've talked about

previously, events of default fundamentally change a

trustee's responsibilities, and, among other things,

require a trustee to affirmatively take.action to pursue

repurchase claims.
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Now, why does that matter here?

It matters here because those two things, those

exact same circumstances, the potential time bar and the

fact that repurchase actions were not pursued are exactly

the things that the trustees' primary expert Mr. Fischel

.relies on to justify a settlement that he acknowledges is

bad for many of the trusts.

And we are concerned the trustees' analysis was

impacted by this other litigation and its concerns for its

own liability because after all, if what Mr. Ingber says is

true and these trustees really can be sued for ..this very

same conduct they're asking your Honor to say was settled

reasonably for this amount of money, that provides a

market, and there's a delta. The smaller the delta, the

better for the trustees. If we can sue them

subsequently -- and maybe we can, hopefully we can, we'll

will see what happens with whatever relief they get -- they

have an incentive to try and minimize their liability. in

other cases.

Now, these are .legitimate concerns; and the way

the law works on these concerns is we're entitled to get

discovery, including the advice of the counsel if we can

show a colorable claim of conflict. And there really can't

be.a dispute here about a colorable claim of conflict

because many of Ms. Patrick's clients are currently

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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pursuing multibillion-dollar lawsuits against these

trustees and have alleged precisely this conduct.

So the one significant thing that's happened

since we were last her~ is the Countrywide decision; and

the Countrywide decision, as your Honor noted, does not

change the law. It is still the case that there is a need

and a requirement for a careful" review of the trustee's

decision-making; and in fact, what the Appellate Division

said on that is that it is possible for a trustee

specifically to seek out legal advice that would support

the trustee's desired course of conduct, and ther&"may be"
.......

other circumstances establishing that it was unreasonable

to follow the legal advice.

The Appellate Division notes that an objector can

prevail upon a showing that based on the particular

circumstance, the reliance on such counsel's assessment was

unreasonable and in bad faith. Those are the inquiries

that informed our discovery before, and those are the

inquiries that informed our discovery now.

Now, in the Countrywide case, and there are

circumstances that distinguish it in a variety of ways, but

one thing that's important for where we are here today is

that discovery in that case was very broad. Among other

things, as your colloquy with Ms. Patrick indicated, the

negotiation materials were produced.______________________ ~"I_-
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Mr. Ingber has suggested that conflicts
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not; but in the Countrywide case, following motions tb

compel, Justice Kapnick granted access to that information.

So the discovery was --

THE COURT: Can I have the last two sentences

back, please ..

(Whereupon, the record is read back by the

court reporter.)

THE COURT: Thank you.

MR. LOESER: It was hard fought, but it was

produced .

And finally about the Countrywide decision,

what's clear from the Appellate Division decision is that

the court actually considered and evaluated all the

discovery that was done.

THE COURT: What.was produced in the Count~ywide

case on the conflicts issue, and why don't you think that

you're going to get it from what the trustees have already

agreed to produce?

MR. LOESER: What was produced in the Countrywide

case, in addition to underlying background material,

information from the negotiations that were on that issue,

there was motion practice over the advice that the trustee

received from its counsel as to whether there were events

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter

__ ._ •• 0 ----------------



•

•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

49

Proceedings

of default, as to other issues pertaining to the underlying

liability where we had alleged that the, that the trustee

had a conflict of interest. And there was a lengthy

hearing in which the court concluded that where we had made

a colorable claim of conflict, information relating to that

would be produced. And there were -- I can't remember all

of them. I think there were four particular items that the

court ordered production of discovery that related to those

conflict issues.

THE COURT: Were they different conflict issues

than we have here?

MR. LOESER: The event of default issue is the

same. We allege that there are events of default. There,

if I remember correctly, it's slightly different entree in

that issue because it had to do with the trustee's seeking

to avoid the occurrence of event of default in order to

avoid having its duties heightened; whereas here the

information'we'd like to"establish is that because events

of default occurred, the trustee was required to act

affirmatively, which undermines their expert's primary

basis for supporting the settlement.

So in many respects, you know, the issues don't

overlap identically with Countrywide; but in terms of the

legal standard for when is conflicts information

discoverable, when it's not, that certainly is helpful.
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So as your Honor also noted, the trustees .do nqt

need to be here.

THE COURT: Can you just go back and address my

other question.

Mr. Ingber has indicated that he believes that a

lot of the information you're looking for about conflicts,

o~ alleged conflicts will be produced in the context of the

other productions, to which the trustees are agreeing.

Why do you think that that will not be

satisfactory?

MR. LOESER: Sure.

Your Honor, we have to read the. fine print. What

Mr. Ingber is saying that really -- and we've gone through

the exercise of lookirig at ~he spreadsheet trying to sort

out where there's overlap, where there's not.

Essentially, what the trustee is offering is

limited to information given to the decision-makers and in

the files of what they described as the settlement

custodians, which are the people that actually evaluated

whether to.accept the settlement. What's missing is,

frankly, everything that we need to identify the

information that the trustees ought to have considered and

the decision-makers ought to have relied on, but ignored.

And it is not the case that --

THE COURT: Can you -- go ahead,. and then yoU can
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be more specific about that.

MR. LOESER: Right. The trustees have years, as

your Honor knows, years of experience with these trusts.

They've accumulated extensive information, loan file,

review reports, exception reports, all kinds of information

that they've come into possession because of their role as

trustees .. Any.of that information that has not been

provided to the settlement decision-makers -- and you heard

one example from Mr. Ingber, loan file summary reports, you

know, the most important bit of information for trying to

figure out what the liability is here. Any. information

like that not given to th~ decision-makers and even then

not given .to a narrower group of the -- what they're

15 calling their financial experts, is.not being produced by

16 the trustees.

17 So when Mr. Ingber says we're giving them

18 everything that they need, what he's saying is we're giving

19 them everything that we've decided is the universe of

20 information that our experts. should rely on; but we're not

21 getting all the information that we are very concerned they

22 just held back, that they have in their files, that was not

24 orchestrating a particular result that the trustees have

23 given to the decision-makers, for the express purpose of

• 25

26

achieved. And our list goes through, and we could go one,

by one, by one and identify each particular request that--_ .••- -----._------------------------------------
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-falls into that category.

THE COURT: I must say, I don't see how you can

expect to have every document that came through the

trustees' hands during the period of the securitization,

nor do I see how you could expect to have all of that given

to the experts to review. It would be an endless

evaluation process for an expert"to decide how the trustee

conducted itself over the years of the securitization and

what impact that might have. It's just not feasible.

That's not to say that you shouldn't get more information

than you've been provided.

Let me just make clear, I haven't reached final

decisions on any of this; but if you're asking- for

.15 -everything from 2004 to 2014 from custodians ranging from

16 the top level managers to the people on the ground, then

•~

17
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that's just not going to happen. It has to be narrow.

MR. LOESER: Well, let's cut that short then

because that's not what we're.asking for.

THE COURT: Well, that's the way that chart

reads.

MR. LOESER: Well, we've -- the meet and confers

have had a number of benefits. One is that we have

clarified to the trustees repeatedly and we have made it

clear to them, and they know, that we are not seeking reams

of data. We don't want underlying information. We don't
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want to go searching through millions of files and hundreds

of custodians. We have limited our request to

THE COURT: You have said that in your summary,

and I appreciate that; but I need to see very concretely

how you could limit those demands.

MR. LOESER: Well, for example, take loan file

reviews, your Honor. We're not asking for.loan files.

We're not asking for hundreds of thousands of pages that

you might see in a repurchase action. We're asking for

reports, analyses, and summaries. We're asking for

information that has been assembled specifically so that

the trustees can see what the retrade is; and that by

itself takes what could be millions of pages and turns it

into maybe hundreds of pages. And it's the same for each

one of our requests for events of default. We're not

asking for every single thing that would suggest on every

single loan or every single trust event of default. We

want reports, analyses, and summaries.

We are told the trustees are doing the exact

burden issue,. which is r~ally a burden issue your Honor has

addressed, that it's not possible to go through all this

information. It is what we've said to the trustees we

don't want to do. We don't want all of that underlying

aata. We want to eliminate the burden by getting the

reports, the analyses, and the summaries. They're -- it's
------------------------------~------ --_.-
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not difficult to produce that.

THE COURT: Mr. Loeser, I don't know exactly what

those reports look like. These have not been issues that

have been before me in the RMBS litigation. And these are

the kinds of things you learn about by talking to your

clients, the trustees, and the people who are .administering

the trust.

You know, maybe if you showed me what one of

these -- this is, this really is bringing me to the point

that I think a lot of this could have been worked through

with a special master. If you were actually in there with

people who understand the day to day operations of the.

trusts and if you had concrete examples of these documents

that you know exist,if t~is really was a matter of a few

hundred pages., maybe you could reach a compromise on this

kind of issue. Even a court is just not equipped in a

forum like this to help you to reach these kinds of

compromises.

MR. LOESER: Well, your Honor, we certainly have

no obj ection to .the special master, and we've made that

clear.

Some of the things that your Honor is familiar

with are loan file reviews, for example, the reports that

are generated in that review; and that's

THE COURT: Loan file reviews?
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Actually, you know, in.the Putback litigation

they don't attach them. They don't attach the attachments

to the repurchase demands ordinarily. Sometimes we get

summaries of what the asserted breaches are, but I don't

think that I've seen --

MR. LOESER: Right.

THE COURT: -- the backup for the repurchase

demands. I haven't needed to, but I don't think we're even

given it necessarily.

MR. LOESER: Well, in a good faith meet and

confer in which the parties -- you know, where positions

aren't just taken and then no more information is provided,

it would not be unusual for the trustees to say, well, you

know, here's a loan file report that'we have, is this the

kind of information that you're looking for. We would say

yes. But the fact of the matter is that there are reports

and analyses and summaries that they do have that could be

produced easily, and we're happy --

. THE COURT: And you certainly must know what they

are.

MR. LOESER: Well, we certainly know about some

of them. We certainly know what was produced in the

Countrywide case. And take the conflicts information, for

example; what we ended up getting there were legal

memoranda created by the trustees' lawyers. They analyzed
------------------------------------ -- -
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issues of conflict and, you know, it was produced. So

that's the type of thing would show up on a privilege log.

You know, we can have a fight over whether it's privileged

or not privileged, but it could be produced.

But what we're hearing from the trustees, and

let's be very clear, is we aren't -- regardless of whether

we have "thes.ereports, analyses, or summaries, we're not

giving them because they're not relevant. And that is

something that I think, you know, we're equipped here to

talk about and to decide.

"'~'"T mean, to say, to stand up in court and say 'loan

file summaries and reports are not relevant or information

that would bear on whether our decision-making was affected

by our litigation against us is not relevant or information

that would show events of default and our own analysis of

whether that event of default required us to take some more

affirmative action is not relevant, that just doesn't make

any sense. Of course, it's relevant. It's relevant under

black letter law. It's relevant under what the Appellate

Division says. And what we can't do is have, this deal

that's negotiated in a back room, get none of the

information about the negotiations, have the trustees go

hire some experts after the fact, not give them a lot of

material and relevant information, and then everyone throw

up their arms and say, you know what, we know everything we
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need to know, we've given you what we've told our financial

advisors, we're done. That's not, that's not what this

proceeding is about.

And so we would like to work through these issues

with a special master; we would like to make'clear, and we

think a special master would agree, that there's not a

burden problem here because we're not asking for the

underlying data; but there really shouldn't be any great

dispute about whether these categories that we've

identified are relevant because relevance is determined by

the relief that's being sought.

And, your, Honor, let's just very quickly look at

the relief that's being sought because there seems to even

be dispute about that. And what the trustees say in the

declaration is that each of the trustees accepted the

settlement for certain trust~ or loan groups within trust

based on a thorough and reasonable investigation of the

claims proposed to be released and of the settlement

consideration.

They say that they made the settlement decision

in good faith and that they decided to settle because it

believed that its decision was in the best interests of the

beneficiaries of each accepting trust. And then they say,

Accordingly, that they have comported with all applicable

duties under the governing agreements and any other
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applicable law,.

Well, are those true? How do we determine. that?

How can we decide if they did a reasonable investigation?

•

5 Is it just a matter of looking at what they gave to their

6 financial advisors, or does it involve also trying to

7 figure out what else they knew about in a way that does not

8 impose an undue burden?

9 We submit that it does, your Honor.

10 This is the relief -- this relief dictates the

11 scope of discovery, as is true in Article 77; and the scope

12 of discovery is geared to these facts which we need to

13 figure out in order to decide if they're entitled to this,

14 relief.
15 So I think, your Honor, that ,what matters now is

16 where we go from here, what are we supposed to do. The

17 parties are at an impasse. We think that we have

18 identified information that's clearly relevant. It clearly

19 falls within the scope of the relief they are seeking.

20 They can't get these findings without allowing us the

21 opportunity. to decide if in fact it was a reasonable

22 investigation, if in fact they evaluated the settlement

23 co~sideration. And they can't engineer a universe where

24 all we get is the information they want us to see and not

25 all the information that we think is material that would

______ .~~2"~6 J1roduce a different result.
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2 And we are happy to work with a special master

3 through these issues, we have every intention and desire to

4 move quickly and having these -- this information produced

5 so that we can get to the, to the heart of why we're here,

6 which is to figure out if in fact the settlement makes any

7 sense, if seven cents on the dollar makes sense.

here?

worse.

We have a settlement that's 40 to 60 percent

Our frame of reference, there is this Countrywide

settlement; and according to the trustee's own expert, that

provided something like 10 to 17 cents on the dollar.

So are we just raising downhill to the bottom

Thank you.

pass it to

Mr. Saeks, are you going to speak on'

THE COURT:

MR. LOESER:

THE COURT:

And why? Why is it. worse? Did the trustees have

information that would justify this small settlement; or

did they have information, as we're concerned, loan file

reviews and summaries, that showed that in fact JPMorgan's

liability is much greater than what the trustees' experts

have decided based on the limited information that's been

given to the trustees?

Unless your Honor has other questions for me,

I'll --

8.

9

10

11

12

13

14

15

16

17
18

19

20

21

22

23

24

25
26
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,

Honor, when the institutional investors sat down with

JPMorgan to negotiate and ultimately settle claims, they

were not settling their individual claims. They were

settling all of our claims, aggregate claims that are held

in trust by the trustees.

One thing that's very important is that we have a

Proceedings.

discovery requested from the institutional investors?

MR. SACKS: No, your Honor.

THE COURT: No, you're not,

MR. SACKS: I'm JPMorgan, so I would speak -- if

you're going to entertain the request related to JPMorgan

today, I would address that. I'm not sure your Honor is'

going to do it the way they were presented to you. And I

will address questions relating to the protective order if

your Honor has any remaining questions about that.

THE COURT: Thank you.

Are any of the objectors going to speak to a

request for discovery from the institutional investors as

opposed to the trustees?

MR. ROLLIN: Yes, your Honor, I am.

THE COURT: May I have, may I have your name

again, please.

•

•

1

2

3

4

5

6

7

8

9

10

11
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22

23

24
25

26

MR. ROLLIN:

THE COURT:

MR. ROLLIN:

It's Rollin. Michael Rollin.

Thank you.

May it please the Court. Your
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contractural relationship, a covenant with our

co-certificate holders in those trusts; and that covenant

says, and I'll -- citing only from one of the W&L trusts,

Chase 2007-A3 Section 1202, that says that no one

group -- I'm paraphrasing -- no one certificate holder or

one group of certificate holders can seek to obtain or have

any priority or preference relative to any other

certificate holder or group of certificate holders. And

for the protection of that right, each and every

certificate holder and the trustees shall be entitled to

12" such relief as may be given, eith~r in law or in equity.

13 This is so important that even the certificate

14 holders as individuals have a right to come to "court and

15 ask your Honor or another court for relief from any effort

16 to obtain preference or priority rela -- by one group of

17 certificate holders relative to any others.

18 And so one of the things that the respondents

19 would like to know is"when they sat down in the negotiating

20 room with JPMorgan, did the institutional investors

21 adequately, properly, fairly leverage the trust

22 rights -- they're all of ours -- in order to obtain the

23 best possible settlement, or did they use their position at

24 the negotiating"table to obtain some value or benefit for

25

26

themselves.

As I've mentioned every time I've spoken, we at

J£AN£TT£ LAK£-MASON, CSR, RMR, Official Court Reporter



e.
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
25
26

62

Proceedings

W&L, for example, have a very narrow objection; and it

relates to how is the money going to be paid to classes of

certificates within each trust, the distribution

methodology; because the way it works out under the

settlement is that those certificates, the loss, the money

from poor underwriting and from breaches of representations

and warranties that tend to happen early in the life cycle

of the trust and were wiped out will receive exactly

nothing.

So that's the nature of our objection, we want to

know -- this is an example for all of what the respondents

~re looking for what happened in that negotiating room,

and why is that the case. It's not only the issue of

distribution. There are other issues.

Wh~n the institutional investors sat down and

negotiated and settled trust claims, what did they give up,

and why? What positions did they take? What analyses

supported those positions? What were the bids and asks?

What were the sticking points, and how were they resolved

in negotiating this settlement?

Now, the institutional investors have pointed to

questions of confidentiality and questions of relevance. I

heard your Honor to say that perhaps your Honor doesn't

want to hear'about confidentiality. I will make just a

couple of points in this phase, and I'm certainly happy to

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter



•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15
16

17

18

19

20

21

22

23

24
25

26

63

Proceedings

brief the issue.

As we'll talk about in a moment when I talk about

relevance, the institutional investors' decision-making and

support for the settlement are central to what's before the

Court because the trustees specifically note that they rely

on that support in deciding to accept the settlement; and

Professor Fischel talks about the institutional, investors'

support as well.

S0, setting aside everything else, they have

certainly placed the institutional investors' own

decision-making in the process of reaching the settlement

at issue by it being invoked by the trustees to your Honor.

But I also want to come back to the point that I

made a moment ago; the covenant that each certificate

holder enters into is with each other certificate holder.

Your Honor, we're all in the same circle. We're all the

same group of certificate holders, and we covenant with

each other that we're not going to have preference of

priority. And they 'have information that we don't have.

They had an opportunity to participate in, guide, develop

the settlement, agree to the settlement, determine whether

they thought it was fair and reasonable in a way that we do

not so long as those settlement communications, their

analyses and decision-making remain secret. And the

contracts say they can't do that.
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Turning to relevance, again, I mentioned this a

moment ago. If your Honor looks to the trustees' brief in

support of the settlement, which is document number nine on

the docket, at page eight, they say, their point heading B,

The trustees' actions were reasonable.

And for support for that proposition, they say,

large and diverse group of sophisticated investors

participated in the negotiations and support the

settlement.

As I mentioned a moment ago, Dan Fischel relies

on that as well.

It is exactly the conouct that happened behind

closed doors that informed the institutional investors'

decision to urge and request that the trustees sign the

settlement, that they support the settlement, that they are

here in court advocating for the settlement, that informs

the trustees' own decision-making which they would like to

keep behind closed doors is diiectly at issue.

8ven under the standard articulated by the

trustees in docket number 309, which is their statement

concerning the status of discovery, they say, Under the

standard, the only documents relevant and discoverable are

those that relate to the trustees' decision to accept the

settlement for the trusts in which the objectors have a

beneficial ownership or other interests.
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In other words, they -- the institutional

investors' support most certainly relates to the trustees'

decision. They put it in their own brief in support of the

settlement.

In fact, one of the things that Ms. Patrick

talked about and we've heard about many times is the 'fact

that the trustees weren't present at the settlement

negotiations. Well, that only heightens the need for

disclosure about what happened behind closed doors.

I'll quote from Professoi Fischel. In his report

at page 56 he says, We lack adequate information about the

process by which the proposed settlement was negotiated .

This is in contrast to the Countrywide settlement, where

the trustee witnessed the negotia~ions and an extensive

record in the form of documents and depositions was

available to me -- to the expert ~- that showed that

negotiations were arm's length and the substantive issues

were explored in-depth.

The lead expert in both cases says, draws a,

distinction. We lack adequate information in this case,

THE COURT: And where is that statement made in

his report?

MR. ROLLIN: Paragraph 56 of his first report.

THE COURT: And what conclusion is he drawing

based on that?

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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MR. ROLLIN: Well, the conclusion that he's

drawing, I can't speak to it in too much particularity

without the document in front of me; but the conclusion is

he is actually taking away some value from the

institutional investors' support because of lack of

information; but by no means is he disregarding it. To the

contrary, h-e finds the institutional investors' -support and

their sophistication to be very important.

So what was the extensive record? Your Honor has

asked some questions about that.

The extensive record that professor Fischel had

access to and allowed him to render an opinion, allowed

Justice Kapnick to render an opinion, allowed the First

Department now to render an opinion o-n the Countrywide

settlement was what were the allegations, the events of

default, for example, the value of the repurchase claim.

What were the positions that the parties in the

negotiations took? What were their analyses? What were

the settlement communications?

Drafts of the settlement agreement. I found that_

interesting, your Honor's point, your question about the

distribution methodology, which is near and dear to my

heart, and the fact that the information is reflected in

the settlement drafts.

THE COURT: Is that your main issue?

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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MR. ROLLIN: For W&L Investments? Yes, your

Honor, that is our sole issue.

THE COURT: And you're going to -- I'm not sure

that I know the answer to this.

Is it your understanding that you're going to be

receiving the settlement drafts that Ms ..Patrick referred

to?
MR. ROLLIN: I don't, I don't have an

understanding of that. I don't know the answer.

THE COURT: Ms. Patrick, I'm going to break my

rule. Please, just let me know if you're agreeing that the

settlement drafts are to be provided to the objectors.

MS. PATRICK: .Without waiver of the mediation

privilege, we're happy to provide the settlement drafts to

the objectors.

THE COURT: Thank you.

MR. ROLLIN: Your Honor, unless your Honor has

any' further questions, I've concluded my remarks.

THE COURT: Can you address Ms. Patrick's

statement that W&L has refused to state the basis for its

objection to the allocation.

MR ..ROLLIN: I can address that. And I -- I, I

tried to keep my remarks

THE COURT: And possibly also whether you

communicated with the trustee during the settlement
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process.

MR. ROLLIN: .I'll be happy to.

My prior remarks werE~ intended to be more

generally to respond to the -- for the respondents. I

didn't intend to omit that, but I'm glad your Honor asked.

We have stated in our objection why we believe

why, W&L believes the settlement, the distribution

methodology is inappropriate. We have responded to the

interrogatory that Ms. Patrick referred to by saying I

believe that it doesn't -- that the methodology is not

consistent with or not dictated by any of the governing.

agreements. And we believe that to be true.

We also told Ms. Patrick, and I reminded Ms.

Patrick over the break, that we would.supplement, as the

case develops.and we have an expert opinion as .to what I

think is her more narrow question, how do we think the

•

18 .settlement payments should be distributed. But to answer

19

20

21

22

23

24

25

26

that question, it's very simple. This is a settlement that

is designed to compensate for harm caused by poor

underwriting and breaches of representations and

warranties; and that, those certificates are at the bottom

of the stack in these trusts. The way the distribution

methodology is setup, those tranches will never receive any

of the settlement payment; and so the current methodology

subverts the purpose, the very purpose of the settlement

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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agreement itself.

With respect to your question concerning

THE COURT: Would some of the concerns be

alleviated if you had some information about.what tranches

the institutional investors were invested in?

MR: ROLLIN: That's some of the information we've

sought. We wanted to know.the economic outcome of the

10 rest of us, to see whether the distribution methodology

•
11

12

13

14

15

16

17
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19
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24

25

26

unfairly benefits them. And that harkens back to the

common benefit clause that I was quoting to your Honor,

citing to your Honor earlier and; again, the general

purpose of the settlement.

THE COURT: Is there anything further?

MR. ROLLIN: Only to answer your Honor's' second

question. That 'was, .1 do not believe discovery -- we're

checking on that. I don't believe the request for any

communications with the trustee was actually propounded on

W&L, but I've committed to Ms. Patrick that if it was, I

will certainly answer those questions.

THE COURT: Thank you.

MR. ROLLIN: Thank you, your Honor.

THE COURT: QVT.

MR. LEDLEY: Your Honor, Michael Ledley for both

the QVT .Funds, also for JI.mbac.
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I'd like to address two issues in whichever order

your Honor would like me to proceed. The first is QVT's

motion for summary judgment, and the second particularly on

behalf of Ambac, ,I'd like to address discovery from

JPMorgan.

With respect to QVT's motion for summary'

judgment, your Honorh~s 'the joint pre-motion letter that

the parties worked on. We submitted it on the sixth. The

purpose of the pre-motion process in the Commercial

Division is to determine whether the issues ~hat would be

subject to the motion could be resolved without the motion.

I can assure you that they can't be resolved here,

unfortunately, so we're prepared to make our motion.

We've provided, pursuant to your Honor's ~ule

number seven, joint -- proposed joint statement of

undisputed facts to U.S. Bank, who is the trustee for our

loan trust; and they haven't responded to 'that.'

At this point, u.s. Bank's raised a couple of
issues as to why I guess they think we shouldn't be

permitted to make a motion, although there's no basis to

prevent us from doing so. The first issue they've raised

is whether the issues for our particular trust, the one QV

trust JPMAC 2006-WMCl, are severable from the rest of the

proceeding.

And the short answer to that, your Honor, is yes,
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2 ~t's obviously severable. Each deal is ,subject to its own

3 trust's-~ governing trust's documents. With respect each

4 deal, the trustee owes separate and independent duties to

5 the investors within that deal. And the trustees have said

6 that the decision~making process that they followed in

7 approving the settlement was done deal by deal, or in some

8 cases loan group by loan group ~ithin, within ~ deal,

9 within a trust. So there's no reason why issues with

10 respect to a particular trust can't be severed.

11 And in addition, the issue on which we're going

12 to be moving for summary judgment, as your Honor I'm sure

13 knows, but,just'to bring it up again, is that QVT,

14 provided -- is a holder of more than 25 percent of the

15 securities for this trust, prior to the acceptance of the

16 settlement, engaged in a dialogue with U.S. Bank, directed

17 U.S. Bank to reject the settlement when it was, when QVT

18 was unable to obtain the information that it sought,

19 offered to provide an indemnity for various reasons that we

20 submit are exclusively the fault of U.S. Bank. The terms

21 of ~hat indemnity were never negotiated; bu~ there's no

22 question that QVT made it clear that they would provide

23 one, a reasonable indemnity, which is all that's required

24 under th~governing documents.

25 So that issue that we're going to move on relates

26 specifically to the discrete relationship and

JEANETTE LAKE-~~SON, CSR, RMR, Official Court Reporter



-- --------------------------------------------------
•

72

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
26



"

73

1

2

3

4

5

6

7

8

9

10

11

12

13

14

Proceedings

responding on the QVT summary judgment motion issue?

I'd like to hear that before I hear Mr. Ledley's

remarks with respect to Ambac.

Just bear with me one moment while I locate the

submission on the summary judgment motion.

MR. LEDLEY: We have another copy for your Honor

if you'd like us to hand it up, in case you -- would save

time.

THE COURT: I'm sure I have it. I think I have

it up in the back.

Please.

MR'. MARTEL: Thank you, your Honor.

We have had the opportunity to review

15 Mr. Ledley's statement proposed undisputed statement of

16

17

18

19

20

21

22
23

24

25
26

facts, and what it has revealed to us is that those facts

are anything but undisputed. And so ultimately, your

Honor --

MR. LEDLEY: May I approach, your Honor? I have

a copy of the joint letter to you.

THE COURT: We're getting our copy. Thank you.

MR. MARTEL: Ultimately, your Honor, an

adjudication with respect to this particular trust would

require the development by the parties of a factual record.

It also would require the Court to not only take that

factual record, but also interpret the underlying
----- ---- ---- -- ----- ._---- ------ --- ------------ ---------, - .._--- ..
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documentation and issue a ruling with a consequence.

Your Honor, this would effectively put us in a

situation where the tail would indeed be wagging the dog

under the circumstances because the issues that we will

need to get into in connection with QVT's motion for

summary judgment would be issues including the solicitation

by the trustees indemnity from investors. It would also

include what the expert report had to say with respect to

those particular trusts and would also include development

of the trustee -- the facts relating to the trustees'

decision-making on this particular trust. And finally, it

would require the Court to interpret what this particular

PSA says.

Now, PSA's are different from one deal to

another, but they also contain many common elements. So an

adjudication as to what the rights and duties are under

this particular deal would inevitably apply in some

respects to other deals that are at issue as well; and so

for that reason we believe that this is not an issue that's

presently severable. We think that QVT should be

permitted, of course, to have its day in court; and indeed,

it will. But by front loading these issues and ruling on

these factual and legal issues now, we're concerned .that it

would compromise the interests of the other certificate

26 holders in the other trusts as well .
.--- --- ------------------------------------- -1---
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There are also some practical issues as well, or

logistical issues with adjudicating these matters now. For

instance, as you can see from the submission with other

parties, there was a back and forth not only by letter

between the parties, but also certain conversations that

happened between U.S. Bank and Mr. Ledley's client at QVT.

So am I to provide my client representative for a

deposition now in connection with the motion for summary

judgment, as well as a deposition later on in the case,

should that person be one of the folks with knowledge from

U.S. Bank would otherwise be deposed. In addition, am I

front .loading the production of QVT documents and producing

those prior to the time I'm producing documents on all of

the other trusts as well.

So, your Honor, for these reasons, we believe

that it does not make sense for the trustees to entertain

the request for leave at this time, and we think the motion

for summary judgment should be deferred presently.

THE COURT: Thank you.

MR. LEDLEY: Your Honor, we're not seeking any

discovery from U.S. Bank. The record is what the record

is. Yes, there are communi"cations in writing. There were

a small number of communications orally which we'll

document the affidavit. If U.S. Bank believes there are

issues that are disputed, they will attempt to make that
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record on the motion for summary judgment. Your Honor will

decide whether there are material issues of fact that are

disputed in the ordinary course just like a normal motion

for summary judgment.

The impact on the rest of the proceeding, I

think, your Honor, is overstated. These are very discrete

issues.
And another point, there's no question about,

respectfully, leave to file the motion for summary

judgment, as I know your Honor knows.

THE COURT: I really think that I've heard all

that I need to hear --

MR. LEDLEY: Okay.

THE COURT: -- about QVT. Let's go on to Ambac

now, please.

MR. LEDLEY: Sure.

On behalf of Ambac, I'd like to address discovery

sought from JPMorgan. JPMorgan's raised an issue as to the

timeliness .or the appropriateness, raising the point now.

We think,it's, it's -- we're here, so we ought to address

it.

Your Honor got our letter yesterday morning. And

we apologize .for any inconvenience that that caused; but as

we submitted, as we mentioned in the letter, that's because

the dialogue with JPMorgan didn't end until we got their

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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letter on Tuesday, so.

And we're dealing with discovery from JPMorgan

last, but I don't want your Honor to get the misimpression

that it's least. And I'm not going to take a lot of time

to discuss it because I think the issues are clear; but,

again, I don't want your Honor to take -- get the-

misimpression from the amount of time we're focusing on

this as to the relative importance. It's very important

information that we seek.

The parties are all in agreement that one of the

things the Court needs to evaluate here is the_

reasonableness and appropriateness of the process followed

by the trustees in accepting the settlement. A very

important aspect of that process is the _due diligence that

the trustees were supposed to undertake with respect to

JPMorgan.

This is memorialized in the settlement agreement

itself, Section 2.05, in which JPMorgan agreed to provide

in this due diligence process whatever information the

trustees rea~onably requested to assist them in evaluating

the settlement_ And we believe that that due diligence was

inadequate. There wasn't -- they did not perform all the

diligence that was due, your Honor.

And in terms of what we seek from JPMorgan, it is

very discrete items that any reasonable trustee- obviously

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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would have sought from JPMorgan in evaluating a settlement,

but that it appears that they did not seek.

So I can give you -- and there's not a lot of

requests here, your Honor, because we've taken some issues

off the table where JPMorgan objected to burden. So let me

give you some specific examples. Reunderwriting results,

8 which we heard your Honor during the teleconference on the

9 23rd to say .you're inclined to see those documents produced

10 subject to reservations rights about relevance.

11 We're talking about expert reports from

12 litigations from each side that layout the.results of the

13 reunderwriting and details concerning the reunderwriting.

14 This is not burdensome to produce, and we're happy to have

15 JPMorgan reserve rights o~ relevance, but we think the

16 materials ought to be produced.

~
~

17

18

19

20

21

22

23

24

25

Second very discrete items. There's a draft

complaint that was prepared by the Department of Justice

before --

THE COURT: When you say reunderwriting results,

are you talking about reunderwriting results in connection

with the Putback actions or other actions in which JPMorgan

was a party?

MR. LEDLEY: Yes, Putback actions or other

litigations in which there was a reunderwriting of loan

26' files for loans in the trusts that are at issue in this
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proceeding. And, and we're looking for just documents

sufficient to show the results. So these are expert

reports; we don't need reams of underlying documentation,

just the results themselves.

The second item is this draft complaint that the

Department of Justice provided to JPMorgan after it had

used its ~ubpoena power to conduct an investigation. And

shortly after that draft was provided, the parties entered

into the November 2013, 13 billion-dollar settlement.

The existence of this draft complaint has been

widely known forever. It would layout exactly what the.

breaches of representations and warranties were with

respect to these very trusts and details relating to

JPMorgan's securitization operation that were relevant to

those breaches of representations and warranties. Any

trustee that wanted to know what -- whether it should

release the claims it was being asked to release would like

to look at a document that in full detail' fleshed out

those, those, thos~ claims. It appears that these trustees

did not seek that document. We'd like that document to be

produced here, so that we can demonstrate to your Honor the

materiality of that information which was not considered by

the trustee.

Notices of events of default and servicer

breaches. ~nd this will be my last specific example,

JEANETTE LAKE-~~SON, CSR, RMR, Official Court Reporter
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unless your Honor wants to hear more. Those go to,

obviously, whether events of default occurred, which

triggers heightened duties on the part of the trustees, as

Mr. Loeser mentioned. This is not voluminous information.

We've agreed that JPMorgan doesn't need to produce

duplicative information .to the extent the trustees ~re

already producing it, but to the extent -_.

THE COURT: Are the trustees producing notices of

events of default?

MR. ~EDLEY: They're producing exception reports.

I think the answer, your Honor, is no, not as far as I

understand it. They're producing some documentation that

may go to that. But if there are notices of servicer

breaches which give rise to events of default, I do not

believe the trustees are producing them; but, again, to the

extent the trustees ultimately decide to produce it or your

Honor asks them to, that's not something we would seek fro

JPMorgan because we're not going to look for duplicative

discovery.

The final -- that's on behalf of all of the

intervenors, your Honor ..

On behalf of Ambac, who, as your Honor knows, has

been litigating these issues with JPMorgan since 2008,

we've requested a few other discrete items related to the

Ambac insured trusts, specifically, the eight trusts that

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter



,

1

2

3

4

5

6

7

8

9

10

11

12
13

14

15

16

17

18

19

20

21

22

23

24

25

26

81

Proceedings

we're interested in. And here, we've eliminated all burden

whatsoever for JPMorgan by saying that for these discrete

items, you don't need to produce them here; just allow us

to use those documents that you produced in the other

litigation in which Ambac is suing JPMorgan. It would

require no further productions from JPMorgan', simply

signing their 'conse-ntfor us 'to be able to use those

documents here.

So, your Honor, the discovery is very important,

it's ripe for resolution now. Our initial requests were

reasonable, but we've bent over backwards to eliminate any

burden for JPMorgan by narrowing, those requests; and we, we

simply think that JPMorgan should be ordered to P!oduce

them without prejudice to their arguments with respect to

relevance.

And if your Honor would like us to take this

issue to the special master as well and do it all together

with the trustee discovery, we're happy to do that too.

THE COURT: Thank you.

MR. LEDLEY: Thank you, your Honor.

MR. SACKS: .I would be very brief, your Honor.

Robert Sacks, on behalf of JPMorgan.

The requests that they are seeking, while they've

made them out

THE COURT: Can you speak in a louder voice,

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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please.

MR. SACKS: Sure, your Honor.

THE COURT: Thank you.

MR. SACKS: I apologize. I have a little winter

cold here since spring is, spring is not really coming

today.

The ~equeststhat they're seeking, your Honor,

are really extraordinarily broad. They've tried to make

them out to be narrow, but they all deal with the

substantive fairness and the substantive litigation of the

claims.

Let's start with Ambac. Although they've served

seven requests, what they asked for is the entire

litigation record in that case. The entire litigation

record in that case consumes hundreds of depositions

because the litigation record in that case includes an

agreement to use for litigation of the underlying dispute

there matters that came from other cases. It includes

disputes over reunderwriting. Millions of pages of

documents.' It is a substantive dispute. f\.ndonce. we get

into that, we are litigating in this proceeding-- we've

gone over, down a slippery slope; and we are litigating in

this proceeding the underlying merits of the case, which is

precisely what JPMorgan intended not to do by entering into

a settlement agreement with all of these trusts.

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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It also, as they've done, it involves trusts that

are not involved in this case, your Honor. They've asked

for things -- expert reports in litigation. They're asking

for things that, one, were never before the trustee and

their experts. If they were, they will get them. So if

the trustees asked for them and we provided them, they will

get them here. Otherwise; they were not. But they

otherwise relate to the underlying substantive litigation.

records in cases in which the parties are hotly disputing

the underlying issues with one another; doesn't relate to

the issues here. We will be into this for years ~nd years

and years. Reunderwriting is. a perfect example, your

Honor.

There are litigations in which JPMorgan is

involved, some of which, many of which do not involve

trusts at issue in this litigation. There is litigation

reunderwriting of the type your Honor is familiar with that

is going on, with experts who are offering opinions and

differing opinions, and they are hotly contested. We are

not going to in this p~oceeding resolve issues whether in a

particular trust it's correct that X percent or Y percent

of the loans breached. Those were the underlying issues

that we agreed, your Honor, to settle. That's what all of

their issues that we've not been able to resolve go to.

The other issues that Mr. Ledley raised, which

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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relate to the draft complaint for example, the draft

complaint, your Honor, are allegations made by the

Department of Justice in connection with a complaint

provided that led to a settlement, which is a matter of

public record, which is known to everybody, which has

statements of fact to which JPMorgan agreed as part of the

settlement publicly, which are known. The complaint is

nothing.

10 It again, it gets into substantive issues.

11

12

13

14

15

16

17

18

19

20

Are we going to litigate the substance of the Department of

Justice allegations in a draft complaint?

I understand how that could be relevant if you

were litigating underlying merits; but here, that was

something that led to a settlement. We had a.settlement,

the settlement is public, the amount of the settlement is

public, the facts that led to the settlement are public,

the facts to which JPMorgan agreed are public. That's what

the trustees had. There's no reason to go beyond that. I

agree 1,000 percent with Ms. Patrick on these issues. We

21 .have to draw a line, and the line has to be drawn that we

22 cannot get into a litigation of the underlying merits.

23 As to the other issues, we -- I think to the

24 extent that they are matters that the trustees agreed in

25
26

terms.of communications to provide, if for some reason the

trustee is not able to provide them, we have agreed to
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At,this point, I would just like to hear briefly

from Mr. Ingber on behalf of the trustees about and if

you've already answered this, bear with me; but I'd like to

know what, if anything, you've agreed to provide with

respect to events of default and, we'll call them loosely

summaries of reunderwriting results. I think the titles of

Proceedings

provide that information to the extent we have it; so I

don't think there's any lingering issue there. So in those

categories that the trustees have agreed to provide, if for

some reason the trustees don't still have the documents or

there's a question that they provided at all, we will

search our files and produce what we have on" the subject.

need to clarify the record because

THE COURT: I'm sorry.

MR. LEDLEY: Your Honor's job is difficult enough

without the attorneys not characterizing the facts

accurately.

THE COURT: I'm sorry. I really am not going to

have a reply today on this issue. We're coming up to the

end of the court day, and we still have some other matters

to deal with. Nothing is going to be finally decided

today.

•
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THE COURT:

MR. SACKS:

MR. LEDLEY:

Thank you.

Thank you, your Honor.

Your Honor, one brief point. I just
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those documents could ultimately be very important, but

just for present purposes we'll use that as a shorthand.

MR. INGBER: So, your Honor, with respect --

THE COURT: If there's anything else you want to

reply to briefly, you'll have that opportunity now.

MR. INGBER: Thank you.

With respect to events of default, again, we'd

like to limit our collection and review and production of

documents to the custodians that we've identified. If

there's a discussion about an event of default in

.connection with this settlement, if a settlement custodian,

someone who's a decision-maker who's evaluated the

settlement considered event of default issues, that will be

produced .. We will also produce notices of events of

default .

Wi th respect to the' reports, the summaries, I'm

not quite sure what that.means either. And the issue

19' there, that it's, it's -- again, if it's -- if these are

20

21

22

23

24

25
26

documents that are, that were discussed or, or reviewed in

connection with the settlement, it would be in these

custodians' files, and it would be produced. But to say

that we want other documents, reports that might exist,

memos that might have been.drafted, communications that

might have been had concerning the, you know, these types

of issues, as I said earlier, that will involve going

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter



f" I," -----_._. ~~~- _. _ .. ---_._. __ ._--_._-----------------------------

8.7

1

2

3

4

Proceedings

through the files of countless custodians.

They've identified those custodians in their

submission to the Court .. And we're not talking about a

5 handful of custodians, we're talking potentially hundreds

6 because we don't necessarily know if these documents even

7 exist and then where they might exist; so it could involve

8 reviewing all of the electronic files of all of the

9 corporate trust department to figure out whether some

10 reP9rt happens to be buried in the file of that particular

11 employee so that we could then turn it over to the

12 objectors.

•

~
~

13

14

15

16

17

18

19

20

_21

22

23

24

25
26

So the issue is certainly .burden,but it's also,

it's also relevance. If it wasn't part of the

decision-making, if it wasn't in the files of the folks who

are evaluating settlement and making decision, it's not

relevant. Mr. Loeser can argue at the hearing that he

looked at all the documents that were produced and

considered by the trustees and given to the, and given to

the experts, and these documents aren't there. He could

ask the corporate representative at a deposition did you

consider these documents. He's identified the do~uments

that he wants, these reports, whatever they may be. He

could ask questions about whether there was a process of

reaching out to people within the bank to, to figure out

what might be relevant to the ~PMorgan settlement.
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He doesn't actually need to have us scour every

file to see whether a document might be buried in there to

raise questions, if he wants, about wh~ther the process was

somehow flawed because the decision-makers didn't survey

the bank to see whether they had -- whether everyone in the

bank had a document that might be relevance. So that's the

answer to thetwb specific questions.

Th~ specific rebuttal that I would make to tne

argument's really I guess twofold .. One is with respect to

the production in the Countrywide case. There were, I

think there was a misstatement, and I think that

was -- it's been a while, so I'm. sure it wasn't

intentional, a misstatement about what was requested and

what was produced.

Documents outside of the equivalent of the

settlement custodians, not produced, I don't even think

requested in the Countrywide case. Documents concerning

trusts that were not part. of the settlement, not requested

and not produced in the Countrywide case. Documents

concerning the time period before the settlement

evalu -- before the negotiations, not produced. I'm pretty

sure not requested either. So there are mountains of

requests here that they've made in this case that were

never even made in the Countrywide case, much less

documents produced relating to those issues.
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With respect to the specific conflict issues,

there weren't documents produced generally

with -- concerning the relationship that the trustee had

with the institutional investors, or in that case, with

Bank of America and Countrywide. None of that was

produced. There weren't documents generally concerning the

trustee Hability issues or the administration of the trust

and the alleged breach of trustee duties produced. None of

that was produced.

With respect to conflicts, the court ruled, as a

matter of law, on some of these conflict issues that .they

were in fact not conflicts. There's an issue raised with

respect to the indemnity provided to the trustees. Justice

Kapnick said that is not a conflict. The trustees are

entitled to an indemnity. That is a right into these

PSA's. That is obvious on the face of these documents.

Structural conflicts that Bank of America and

Countrywide, who was the sponsor and seller in these deals,

and the trustee was the trustee and could get business fro

Countrywide or Ban~ of America, not a conflict as a matter

of law.

They've argued that there's, there's conflicts

among counsel to the trustees. The First Department just

ruled not a conflict as a matter of law. So these types of

conflicts, alleged conflicts, just aren't conflicts. As a
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matter of law, they're not conflicts, And so we submit,

your Honor, that they're not entitled to discovery on these

types of conflicts,

That's, that's all I have, unless your Honor has,

has questions,

THE COURT: Thank you,

We. are now going to take a 10-minute recess.

(Whereupon, there is a recess.)

(Whereupon, the following takes place in

open court, in the presence of the Court, Mr.

Martel, Mr. Sconyers, Ms. Yadava, Mr. Ingber,

Mr. Atamian,. Mr. Russell, Mr. Johnson,. Ms.

Spiller, Mr. Munno, Mr. Schnell, Mr. Kraut,

Mr. Rademacher, Mr. Sacks, Ms. Patrick, Mr.

Warner, Mr.. Loeser, Mr. Kawamoto, Mr. Jacob,

Mr. Ledley, Mr. Hawthorne, and Mr. Rollin,

following a recess:)

THE COURT: Back on the record.

At the outset, I would like to thank counsel for

the efforts ~hey have made in advance of today's court date

to meet and confer both in person and in other ways. I

note that even today in the course of this conference some

progress has been made in agreeing to production of certain

discovery; and that, of course, is essential in a case of

this kind.
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I will deal with the easiest issue first, the QVT

request for a summary judgment motion.

I cannot prohibit a party from bringing a summary

judgment motion, but I can say that I have a serious

question as to whether the PSA provision in question could

furnish authorization for the certificate holder to reject

the settlement. That issue, of course, would not be

decided other than on a fully developed record; but if a

summary judgment motion is going to be brought, I want to

make it very clear that the motion will not be permitted to

delay any of the discovery or other proceedings involving

QVT or any other party to this litigation, nor will it be a

basis for deferring discovery as to QVT or any other party.

I would say further that if QVT believes that

there might be bona fide opposition to the summary judgment

motion based on the assertion that there is a triable issue

of fact, QVT would be well advised not to bring the summary

judgment motion. Not only as a matter of economy, but also

because I will be disinclined t'o entertain a second summary

judgment motion if this one is brought prematurely.

That concludes my ruling with respect to the

bringing of a summary judgment motion.

Next, with respect to the confidentiality order,

after we have concluded this conference this morning, my

principal law clerk Ms. Wolfe will meet with the parties in
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an effort to narrow any remaining disputes with respect to

the proposed confidentiality order on which you have been

working. I believe we received the last draft last night,

and she is fully familiar with the updated draft.

I will not be receptive to signing an order

including, including paragraph 20 in your latest draft. I

know that you have provided examples of other

confidentiality orders signed by judges in this and other

courts approving similar provisions. I don't know what

were the circumstances under which those orders were'

signed; but if I'm going to excuse compliance with federal
, Ior other laws protecting non-personal -- excuse me,

protecting personal, non-public information, I will need to

see the law; and I will need briefing on the circumstances

under which compliance with,the law is excused.

That said, my understanding is that that

provision chiefly has to do with loan level information.

I'm hearing today that the objectors are not requesting

loan level information about specific loans. I don't know

to what extent the other loan information they are

requesting involves personal, non-public information; but

if it does, then we can get to this issue before it has to

be produced.

One suggestion I am going to make with respect'to

loan level information is that the parties consider
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reaching some agreement with respect to a sample of reports

regarding underwriting or loan reviews. I'm using that

term "reports regarding underwriting or loan level reviews"

loosely and not in a technical sense because I have not

seen these documents, and I do not know what they are

called or what they involve. I do not know what exactly it

is the objectors are interested in seeing and what exactly

the trustees and institutional investors object to in those

documents; but my thinking was it might be possible to

reach a compromise on that by agreeing to a reasonably

limited sample of such documents from other litigations in

which JPMorgan has been a party. And .that would be without

prejudice to the trustees' and the institutional investors'

objections to relevance and without prejudice to the

objectors' claims that'the sample is insufficient.

In suggesting that the parties meet and confer

with respect to such a possible sample, I am not

contemplating that they seek to reach an agreement with

respect to Department of Justice documents. It seems to me

highly unlikely that those docume~ts would ultimately be

discoverable in this action; although, if it comes down to

it and I have to decide that, I will do so in response to

formal proceedings.

Now, finally -- it's,. I'm afraid, maybe a

lawyer's finally; it starts with the word "finally", and

JEANETTE LAKE-MP.SON, CSR, RMR, Official Court Reporter
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then it continues for some time -- I understand from

Mr. Ingber's statement this morning that the trustees

expect to be able to produce the documents that they are

agreeing to produce in approximately two months.

I further understand that those documents may

include certain information that the objectors may consider

relevant ~n the conflict of interest issues and also on the"

9

10

extent of the defaults.

this production be made,

I think it very important tha~ _
ci)" \'-"}

that the parties reduce to ••r'te

11 what the trustee and the institutional investors will

would be desirable if these documents could be produced on

produce and the dates by which they will be produced. It

•
12

13

14

15

a rolling basis.

then the parties

Once the documents have been produced,
CU';~

can meet and confer ~ what the

16

17

18

19

20

21

22

23

24

25

26

objectors are claiming still needs to be produced; but when

they do that, I think they need to have very specific

examples of documents that they are requesting.

I also am of the opinion that there is going to

need to be significant compromise on the objectors' part on

the extent to which they are requesting documents in the

possession of custodians other than the custodians that the

trustees have already identified.

If the trustees have not already identified the

96 custodians in writing and stated in writing their title

and their role in the securitization, they should do that

JEANETTE LAKE-MASON, CSR, RMR, Officia"l Court Reporter
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promptly. The trustees are urgedyif that list of 96

custodians does not include other persons than high level

decision-makers and evaluators involved in the settlement

process, to provide a list of the other persons who were

involved in the settlement process, with their titles and

roles. If they are not willing to do that, then we can

address that at a future conference.

Again, I urge the parties to agree to a special

master to assist with the meet and confer process. I will

11 not fail you in deciding the big disputes about what

12 documents are discoverable and in resolving the really

13 important issues that the parties have with respect to the.

14 relevance or the need for discovery; but what I've heard

15 .every time I have held a conference with counsel, whether

16 in person or over the phone, is that if there were people

17 who were really familiar with the daily administering of

18 the trusts and with the settlement process who were present

19 and who knew just what kinds of documents there were and

20 what was in them, it should be possible to reach some

21 compromises that don't affect anyone's substantive rights.

22 I think someone who has the time to sit in a room with the

23 parties and to look at these documents could really help

24 you to reach these compromises without your feeling that

25 you were sacrificing any important positions or undermining

26 the interests of your respective clients in any way.

JEANETTE LAKE-MASON, CSR, RMR, Official Court Reporter
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I am going to set a continued in-person

conference for June 19 at 10:00 a.m. I've selected that

date because it should give the parties the time to review

the -- it should give the trustees the time to produce the.

documents that they have agreed to produce and the

objectors the time to review them.

I may request briefing on certain issues before

the next conference date, but I would like to think about

that based on my consideration of today's proceedings

before I do so.

I request that the parties obtain a copy of the

transcript of today's proceedings, e-File it, and file two

hard copies with the clerk of Part 60.

In addition, if you have life left in you,

Ms. Wolfe will meet with you over the lunch break to work

on the remaining points of the confidentiality order. If

that is too arduous, we will arrange for you to have a

break before we do that.

Thank you. The record is closed for today's

proceedings.

Let me just say also, I have always reserved theso.,..
right to correct errors in the transcripts; so I will~order

this transcript, and I may make corrections in my

statement. If it's needed for any further purpose, you

should be sure you have a copy that I have so ordered and

JEANETTE LAKE-MASON, CSR, RMR, Official Couri Reporter
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MARCY S. FRIEDMAN,J.S.C.,
~: r~-1--/) f/PJrcr

C E R T I F I CAT E

LAKE-MASON, CSR,RMR
Court Reporter

This is certified to be a true and accurate

Thank you.

(Whereupon, the matter concluded.)

transcription of the stenographic minutes taken in the

not just the copy as signed by the court reporter.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

[n the matter of the application of

U.S. BANK NATIONAL ASSOCIATION, THE BANK OF NEW YORK
MELLON, THE BANK OF NEW YORK MELLON TRUST COMPANY,
N.A., WILMINGTON TRUST, NATIONAL ASSOCIATION, LAW
DEBENTURE TRUST COMPANY OF NEW YORK, WELLS FARGO
BANK, NATIONAL ASSOCIATION, HSBC BANK USA, N.A., and
DEUTSCHE BANK NATIONAL TRUST COMPANY (as Trustees under
various Pooling and Servicing Agreements and Indenture Trustees under various
Indentures), AEGON USA Investment Management, LLC (intervenor),
Bayerische Landesbank (intervenor), BlackRock Financial Management, Inc.
(intervenor), Cascade Investment, LLC (intervenor), the Federal Home Loan
Bank of Atlanta (intervenor), the Federal Home Loan Mortgage Corporation
(Freddie Mac) (intervenor), the Federal National Mortgage Association (Fannie
Mae) (intervenor), Goldman Sachs Asset Management L.P. (intervenor), Voya
Investment Management LLC (fJk/a ING Investment LLC) (intervenor), Invesco
Advisers, Inc. (intervenor), Kore Advisors, L.P. (intervenor), Landesbank
Baden- Wurttemberg (intervenor), Metropolitan Life Insurance Company
(intervenor), Pacific Investment Management Company LLC (intervenor),
Sealink Funding Limited (intervenor), Teachers Insurance and Annuity
Association of America (intervenor), The Prudential Insurance Company of
. America (intervenor), the TCW Group, [nco (intervenor), Thrivent Financial for Index No. 652382/2014
Lutherans (intervenor), and Western Asset Mana~mcp~C8mp'any (intervenor),

Petitioners, _.':_

-against-

FEDERAL HOME LOAN BANK OF BOSTON (intervenor), TRlAXX PRIME
COO 2006-1, LID., TRJAXX PRIME COO 2006-2, LTD., TRIAXX PRIME
CDO.2Q07,.1, Hq.~Q.'\t~~eI'P~~ QXT. fUND V LP, QVT FUND IV LP,
QlJfNTESSENCEtFuNblb!"'P..rQVT'EINA~AM (intervenors), BREVAN
HOWARD CREDIT CATALYSTS' MASTER FUND LIMITED AND
BREVAN HOWARD CREDIT VALUE MASTER FUND LIMITED
(intervenor), THE NATIONAL CREDIT UNION ADMfNISTRAT[ON
BOARD AS LIQUIDATING AGENT FOR U.S. CENTRAL FEDERAL
CREDIT UNION, WESTERN CORPORATE FEDERAL CREDIT UNION,
MEMBERS UNITED CORPORATE FEDERAL CREDIT UNION,
SOUTHWEST CORPORATE FEDERAL CREDIT UNION, AND
CONSTITUTION CORPORATE FEDERAL CREDIT UNION (intervenor),
and AMBAC ASSURANCE CORPORATION, AND THE SEGREGATED
ACCOUNT OF AMBAC ASSURANCE CORPORATION (intervenors),

Respondents,

for an order, pursuant to CPLR ~ 770 I, seeking judicial instruction, and
a roval of a ro osed settlement.

JOINT ERRATA SHEET FOR THE TRANSCRIPT OF THE
PROCEEDINGS HELD ON MARCH 20, 2015
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The parties wish to make the following changes, for the following reasons:

Page Line(s) Chan"e From Change To Reason(s)

27 12-13 cure repurchase notices cure/repurchase notices CL

27 17 cure repurchase notices cure/repurchase notices CL

27 19 cure repurchase notice cure/repurchase notice CL

27 22-23 cure repurchase notices cure/repurchase notices CL

28 3 cure repurchase notices cure/repurchase notices CL

28 8 cure repurchase notices cure/repurchase notices CL

28 12 cure repurchase notices cure/repurchase notices CL

68 5 generally general TR

70 19 U.S. Bank's raised a couple U.S. Bank has raised a couple TR

70 23-24 the one QV.trust the one QVT trust TR

71 3-4 With respect each deal With respect to each deal TR

74 8 by the trustees indemnity by the trustees for indemnity TR

74 11 trustees' trustee's TR

74 15 PSA's PSAs TR

75 12 U.S. Bank would otherwise U.S. Bank who would otherwise TR

76 19 JPMorgan's raised JPMorgan has raised TR

78 3 that it appears that they did that it appears they did not seek
TRnot seek

•
Reasons: TR = Transcription Error; SP = Spelling Error; CL = Clarification

Dated: New York, New York
May 15,2015
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